TOWN OF LYONS, COLORADO
RESOLUTION 2020-75

A RESOLUTION OF THE TOWN OF LYONS, COLORADO AWARDING THE BID AND
CONSTRUCTION AGREEMENT FOR TREE REMOVAL SERVICES FOR 2"° AVENUE
BRIDGE PROJECT WITH DAVEY TREE EXPERT COMPANY

WHEREAS, the Town of Lyons ('Town") has the authority to enter into contracts for any
lawful municipal purpose pursuant to C.R.S. § 31-15-101; and

WHEREAS, the Town desires to enter into a construction agreement for Tree Removall
Services for 2" Avenue Bridge Project, Project #:20-2AVE-BR-01 (the "Project"); and

WHEREAS, the Town has obtained funding for the Project from the Federal Emergency
Management Agency (“FEMA"); and

WHEREAS, the Town issued a Request for Quotes for the Tree Removal Services for
the 2"¢ Avenue Bridge Project (the “Project”); and

WHEREAS, the time for submiittal of proposals has passed, and the Town has
evaluated all quotes; and

WHEREAS, Town Staff evaluated the quotes received to determine the lowest
responsible and responsive quote for the Project; and

WHEREAS, the Board, after consideration of the quotes submitted and the
recommendation of the Town Staff, finds that the quote submitted by Davey Tree Expert
Company, (the "Contractor”) qualifies that company as the lowest responsible and responsive;
and

WHEREAS, Town Staff recommend that the Town award the contract for work based on
the Contractor's Quote; and

WHEREAS, the Town Board of Trustees desires to award the bid to the Contractor and
to enter into the Construction Agreement for the not-to-exceed amount of One Thousand Eight
Hundred Dollars and No Cents ($1,800.00) subject to have the Contractor perform the work
described in the Construction Agreement;

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF TRUSTEES OF THE TOWN OF
LYONS, COLORADO:

Section 1. The above recitals are hereby incorporated by reference.

Section 2. The Board of Trustees hereby:

(a) Awards the bid for the Project to Davey Tree Expert Company and approves the
Construction Agreement for a total not-to-exceed amount of ONE THOUSAND
EIGHT HUNDRED DOLLARS AND NO CENTS ($1,800.00) in substantially the
form attached hereto as Exhibit 1;
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(b)

(c)

(d)

(e)

Authorizes the Town Administrator and the Town Attorney, in consultation with
the Mayor, to make such changes as may be necessary to correct any non-
material errors or language in the Construction Agreement that does not increase
the obligations of the Town;

Authorizes Town Staff to complete and send to the Contractor a Notice of Award
and the completed Construction Agreement for review and signature, together
with the Labor and Material Payment Bond and Performance Bond (together, the
"Project Bonds");

Authorizes the Mayor or Mayor Pro Tern to execute the complete Construction
Agreement on behalf of the Town after Contractor has signed the Construction
Agreement and the Town Clerk to attest such signature; and

Authorizes Town Staff to complete and send to the Contractor a Notice to
Proceed after the Mayor or Mayor Pro Tern has executed the Construction
Agreement and following the date on which the Contractor has delivered the
Project Bonds and proof of insurance required to the Town.

Section 3. This resolution shall take effect immediately upon adoption.

ADOPTED this 4" day of May 2020.

TOWN OF LYONS

BV'W/Z-

Nicholas Angelo, Mayor
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EXHIBIT 1 -
DAVEY TREE EXPERT COMPANY CONSTRUCTION AGREEMENT
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TOWN OF LYONS, COLORADO
CONSTRUCTION AGREEMENT

Project Number: 20-2AVE-BR-01
Project Name: Tree Removal Service for 2"! Avenue Bridge Project (“Project”)

This AGREEMENT is made and entered into this 4\':'&‘ day of %HM{V') , 2020, by and between the
TOWN OF LYONS, COLORADO, a municipal corporation of the State of Coloradd, with offices at 432 5t Avenue, Lyons,
Colorado 80540 (the “Town” or “Owner”), and Davey Tree Expert Company, whose address is 6900 W, 117th Ave., Suite
100, Broomfield CO 80020 (the "Contractor").

WITNESSETH

WHEREAS, the Town desires to obtain all necessary components to complete the scope of work for a Request for Quotes
("RFQ") issued by the Town; and

WHEREAS, in response to the Request for Quotes, the Town received quotes, including one from the Contractor (“Quote™);
and

WHEREAS, the Town has reviewed the Quote from the Contractor for the completion of said work, and the Town finds
said quote acceptable and deems it the lowest responsible and responsive quote received; and

WHEREAS, the Town desires to contract with the Contractor subject to the terms of this Agreement and all other Contract
Documents.

NOW, THEREFORE, for the consideration herein expressed, it is agreed as follows by and between the Town and the
Contractor that the Contractor shall perform the following:

THE PARTIES AGREE AS FOLLOWS:

1.00 SCOPE OF WORK: The Contractor will furnish all tools, equipment, machinery, materials, supplies,
superintendence, insurance, transportation, other construction accessories, and services specified or required to be incorporated
in and form a permanent part of the construction and completion of the work proposed to be done under this Agreement
(*Work™ or “Scope of Work™). In addition, the Contractor shall provide and perform all necessary labor in a first-class and
workmanlike manner and in accordance with the conditions and prices stated in the Bid Proposal and the requirements,
stipulations, provisions, and conditions of the Contract Documents and Design Documents, including Plans and Specifications,
as defined in the attached General Conditions. The Contractor shall further perform, execute, construct, and complete all things
mentioned to be done by the Contractor and all work covered by the Owner’s official award of this contract to the Contractor,
such award being based on the acceptance by the Owner of the Contractor’s bid, or part thereof.

2.00 THE CONTRACT DOCUMENTS: This Agreement incorporates all the Contract Documents, which
together represent the entire and integrated agreement between the parties hereto and supersede prior negotiations, written or
oral representations, and agreements. The Contract Documents consist of this Construction Agreement, which Agreement also
incorporates by this reference all of the instruments set forth in the Project Manual and Bid Documents as fully as if they were
set forth in this Agreement in full. The documents consist of without limitation, the following documents:

1. Invitation to Bid via Email

2. Bid Proposal (Exhibit A)

3. The Following Documents if the Box is Checked:

D] Federal Emergency Management Agency (‘FEMA") Grant Program Requirements for
Procurement Contracts (Exhibit B)
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{“IDesign Documents, including all Drawings and Plans

[ISpecifications

[CJAddendums to Specifications and Standards

[_]Town of Lyons Manual of Design Criteria and Standard Specifications

B<IChange Orders, Field Orders or other similar revisions properly authorized after the execution of this
Agreement

{_JOthers:

3.00 TIME AND COMMENCEMENT OF COMPLETION: This Agreement shall commence as of the date the
Agreement is fully executed by both parties and shall continue through 11:59 p.m. June 1, 2020 or until the Scope of Work is
completed.

4.00 LIQUIDATED DAMAGES: All time limits stated in this Agreement and the Contract Documents are of
the essence of the Agreement. The Town and Contractor recognize the completion of the work as shown in the contractual
time frame, or as extended, is important to the engoing operations of the Town and its citizens. They also recognize that
delays include expenses to the Town for extended manpower commitments, outside consuitant commitments, and
potentially other legal fees to extend the project beyond the expected time period.

[_]If this box is checked, in lieu of requiring any such proof and backup for such expenses, Contractor agrees that
liquidated damages (not penalties) may be assessed by the Owner in the sum of § .00 per day for each
day after the contract time frame expires

[ If this box is checked, in addition to or in lieu of the daily damages (if checked above), Contractor agrees that
lump sum liquidated damages (not penalties) may be assessed by the Town in a lump sum payment of
3 00 if the work is not completed by .20 .

5.00 CONTRACT SUM AND PAYMENT: The Owner shall pay to the Contractor for performance of the
Work encompassed by this Agreement, and the Contractor will accept as full compensation therefore the sum of:
One Thousand Eight Hundred Dollars and No Cents (§ 1,800.00) subject to adjustment as provided by the Contract
Documents (“Contract Price”). The Town has appropriated sufficient funds for completion of this Work.

a. Monthly, partial, progress payments shall be made by the Town to the Contractor for the percentage of
the Work completed, subject to inspection by Town staff to verify percentage of completion. The Town
alone shall determine when work has been completed and progress payments shall not constitute a waiver
of the right of the Town to require the fulfillment of all terms of this Agreement and the delivery of all
improvements embraced in this Agreement in a complete and satisfactory manner to the Town in all
details. The Town, before making any payment, may require the Contractor to furnish releases or receipts
from any or all persons performing work under this Agreement and/or supplying material or services to
the Contractor, or any subcontractor if this is deemed necessary to protect the Town’s interest. The Town,
however, may in its discretion make payment in part or full to the Contractor without requiring the
furnishing of such releases or receipts.

b. By the 25th day of each month, Contractor shall submit to the Town for review and approval, an application
for payment fully completed and signed by Contractor covering the work completed through the last day of
the prior month and accompanied by such supporting documentation as is required by these Contract
Documents, including without limitation, time sheets, invoices, receipts, bills of lading, and all other
documents the Town may require. These invoices for payment should be emailed to
ap@townoflyons.com or mailed to Town of Lyons, P.O, Box 49, Lyons, CO 80540. Materials on hand
but not complete in place may or may not be included for payment at the discretion of the Town. Each
subsequent application for payment shall include an affidavit of Contractor providing that all previous
progress payments received on account of the work have been applied to discharge in full all of Contractor's
obligations reflected in prior applications for payment. Notwithstanding the progress payments, it is the
intent and purpose of the Town to withhold at least five percent (5%) of payments to Contractor for any
contract exceeding One Hundred Fifty Thousand Dollars ($150,000.00}) in accordance with Article 91, Title
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24, CRS,

6.00 ACCEPTANCE AND FINAL PAYMENT: Final payment may be requested by the Contractor upon
completion and acceptance, by the Town, of all work as set forth in the Contract Documents. The total amount of final
payment shall consist of the Contract Price, as adjusted in accordance with approved change orders, if applicable, less all
previous payments to the Contractor.

7.00 MODIFICATIONS AND AMENDMENTS: Should work beyond that described in the Contract
Documents be required, it will be paid for as extra work at a cost to be agreed upon in separate written agreement by the
Town and the Contractor prior to commencement of the additional work. Such additional agreements shall be executed and
approved by all persons required by Town purchasing ordinances or policies. Unless specifically excluded, such written
agreements shall be considered part of the Contract Documents.

8.00 CONTRACTOR’S REPRESENTATIONS: In order to induce the Town to enter into this Agreement,
the Contractor makes the following representations:

a. The Contractor has familiarized itself with the nature and the extent of the Contract Documents, Scope
of Work, the locality, all physical characteristics of the area of the work within the Scope of Work, including without limitation,
improvements, soil conditions, drainage, topography, and all other features of the terrain, and with the local conditions and
federal, state, and local laws, ordinances, rules, and regulations that in any manner may affect cost, progress, or performance
of the work, or apply in any manner whatsoever to the work.

b. Contractor has carefully considered all physical conditions at the site and existing facilities affecting
cost, progress, or performance of the work,

c. Contractor has given the Town written notice of all conflicts, errors, or discrepancies that it has
discovered in the Contract Documents and such documents are acceptable to the Contractor.

d. Contractor shall not extend the credit or faith of the Owner to any other persons or organizations.

9.00 INSURANCE: Contractor agrees to procure and maintain, at its own cost, a policy or policies of insurance
sufficient to insure against all obligations assumed by the Contractor pursuant to this Agreement. Contractor shall not
commence work under this Agreement until it has obtained all said insurance requitred by the Contract Documents and such
insurance has been approved by the Town. The Contractor shall not allow any subcontractor to commence work on this
project until all similar insurance required of the subcontractor has been obtained and approved. For the duration of this
Agreement, the Contractor must continuously maintain the insurance coverage required in this section, with the minimum
insurance coverage listed below:

a. Worker's Compensation in accordance with the Worker's Compensation Act of the State of Colorado
and any other applicable laws for any employee engaged in the performance of Work under this contract.

b. Comprehensive General liability insurance with minimum limits of TWO MILLION DOLLARS
($2,000,000) per each occurrence, AND TWO MILLION DOLLARS ($2,000,000) aggregate, plus an additional
amount enough to pay related attorneys' fees and defense costs. The policy shall be applicable to all premises and
operations. The policy shall include coverage for bodily injury, broad form property damage (including completed
operations), personal injury (including coverage for contractual and employee acts), blanket contractual,
independent contractors, products, and completed operations. The policy shall include coverage for explosion,
collapse, and underground hazards. The policy shall contain a severability of interests provision.

¢. Comprehensive Automobile Liability insurance with minimum limits for bodily injury and property
damage of not less than ONE MILLION DOLLARS (8$1,000,000) per each occurrence, plus an additional amount
sufficient to pay related attorneys' fees and defense costs, with respect to each of the Contractor's owned, hired or
non owned vehicles assigned to or used in performance of this contract.

d. Builder's Risk insurance with minimum limits of not less than the insurable value of the work to be
performed under this contract at completion less the value of the materials and equipment insured under
installation floater insurance. The policy shall be written in completed value form and shall protect the Contractor
and the Town against risks of damage to buildings, structures, and materials and equipment not otherwise covered
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under Installation Fioater insurance, from the perils of fire and lightning, the perils included in the standard
coverage endorsement, and the perils of vandalism and malicious mischief. Equipment such as pumps, engine-
generators, compressors, motors, switch-gear, transformers, panel-boards, control equipment, and other similar
equipment shall be insured under Installation Floater insurance when the aggregate value of the equipment exceeds
$10,000. The policy shall provide for losses to be payable to the Contractor and the Town as their interests may
appear. The policy shall contain a provision that in the event of payment for any loss under the coverage provided,
the insurance company shall have no rights of recovery against the Contractor or the Town.

e. LIif this box is checked, Professional Liability/Errors and Omission in an amount not less than
MILLION DOLLARS ($__,000,000).

Certificates of insurance shall be completed by the Contractor's insurance agent as evidence that policies providing the
required coverage, conditions, and minimum limits are in full force and effect, and shall be subject to review and approval
by the Town. The policies required above shall be endorsed to include the Town and the Town’s officers and employees
as additional insureds. Every policy required above shall be primary insurance and any insurance carried by the Town, its
officers, or its employees, or carried by or provided through any self-insurance pool of the Town, shall be excess and not
contributory insurance to that provided by the Contractor. Contractor shali be solely responsible for paying any and all
deductibles.

Each certificate of insurance shall identify this Agreement or the project set forth in the Scope of Work and shall provide
that the coverage afforded under the policies shall not be cancelled, terminated or materially changed until at least thirty
(30) days prior written notice has been given to the Town. If the words "endeavor to” appear in the portion of the certificate
of insurance addressing cancellation, those words shall be stricken from the certificate by the agent(s) completing the
certificate. The Town reserves the right to request and receive a certified copy of any policy and any endorsement thereto.

10.00 BONDS: Contractor shall furnish a performance bond, payment bond, and warranty bond in an amount
determined by the Town, but in any event at least equal to the Contract Price, as security for the faithful performance and
payment of all Contractor's obligations under the Contract Documents, including but not limited to the guaranty period.
These bonds shall remain in effect at least until one year after the date of final payment. All bonds shall be in the forms
prescribed by the Contract Documents and be executed by such sureties as (i) are licensed to conduct business in the State
of Colorado and (ii) are named in the current list of "Companies Holding Certificates of Authority as Acceptable Sureties
on Federal Bonds and as Acceptable Reinsuring Companies” as published in Circular 570, amended, by the Audit Siaff,
Bureau of Account, U.S. Treasury Department. All bonds signed by an agent must be accompanied by a certified copy of
the authority to act. 1f the surety on any bond furnished by the Contractor is declared bankrupt or becomes insolvent, or its
right to do business in Colorado is terminated, or it ceases to meet the requirements of clauses (i} and (ii} of this section,
Contractor shall, within five (5) days thereafter, substitute another bond and surety, both of which shall be acceptable to the
Town.

11.00 NO WAIVER OF GOVERNMENTAL IMMUNITY: The parties hereto understand and agree that the
parties are relying on, and do not waive or intend to waive by any provision of this Agreement or the remainder of the
Contract Documents, the monetary limitations or any other rights, immunities, and protections provided by the Colorado
Governmental Immunity Act, §24-10-101 et seq., 10 C.R.S., as from time to time amended, or otherwise available to the
parties, their officers, agents or their employees.

12,00 INDEMNIFICATION: The Contractor agrees, to the fullest extent permitted by law, to indemnify, defend
and hold the Town, the United States Government, FEMA (if FEMA funding is part of the funding for the Work), the State
of Colorado, their agencies, employees, officials and agents (“Indemnitees”) harmless from any and all claims, settlements,
Jjudgments, damages and costs, including reasonable attorney fees, of every kind and nature made, to include all costs
associated with the investigation and defense of any claim, rendered or incurred by or on behalf of the Indemnitees, that
may arise, occur, or grow out of any errors, omissions, or negligent acts, done by the Contractor, its employees,
subcontractors or any independent consultants working under the direction of either the Contractor or any subcontractor in
the performance of this Contract.. The Contractor is not obligated to indemnify the Town for the Town's own negligence.

13.00  TERMINATION FOR CONVENIENCE: This Agreement and the performance of the Scope of Work
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hereunder may be terminated at any time in whole, or from time to time in part, by the Town for its convenience. Any such
termination shall be effected by delivery to the Contractor of a written notice ("Notice of Termination") specifying the
extent to which performance of the Scope of Work is terminated and the date upon which termination becomes effective.
If the Agreement is terminated, the Contractor shall be paid on a pro-rated basis of work status satisfactorily completed,
under the detailed Scope of Work. The portion of the Scope of Work satisfactorily completed but not yet accepted by the
Town shall be determined by the Town.

1400 EVENTS OF AND TERMINATION FOR DEFAULT:

(1) The Town may serve written notice upon the Contractor of its intention to terminate this Agreement in the
presence of one of the following events of default:

a. Contractor should fail to initiate the Scope of Work at the agreed upon time;
b. The performance of the Scope of Work is being unnecessarily or unreasonably delayed;

¢. The Scope of Work is not completed within the time specified or within the time to which completion of the
Scope of Work has been extended;

d. Contractor should fail to make prompt payments for labor, materials or to subcontractors;

e. Contractor shall willfully violate this Agreement or disregard laws, ordinances or instructions of the Town;
f. Contractor shall abandon performance of the Scope of Work;

g. The Contract or any part thereof has been assigned, transferred or sublet without Town approval;

h. Contractor shall become insolvent or adjudged bankrupt; or

i. Contractor shall refuse to remove materials or perform any work within the Scope of Work as shall have been
rejected as defective or unsuitable.

(2)  Such written notice shall contain the reasons for the intention 1o terminate this Agreement and provide a five (5)
business day period during which the Contractor may cure the event of default. A failure to timely cure the event
of default shall authorize the Town to immediately terminate this Agreement and take whatever steps it deems
necessary to complete the Scope of Work, if so desired by the Town in its sole discretion. The costs and charges
incurred by the Town, together with the costs of completion of the Scope of Work shall be deducted from any
monies owed to Contractor. If the expense incurred by the Town is greater than the sums payable under this
Agreement, the Contractor shall pay the Town, within sixty (60) days of demand therefor the amount of such
excess cost suffered by the Town.

15.00 LIABILITY FOR EMPLOYMENT-RELATED RIGHTS AND COMPENSATION: The Contractor
will comply with all laws, regulations, municipal codes, and ordinances and other requirements and standards applicable to
the Contractor’s employees, including, without limitation, federal and state laws governing wages and overtime, equal
employment, safety and health, employees’ citizenship, withholdings, reports and record keeping. Accordingly, the Town
shall not be called upon to assume any liability for or direct payment of any salaries, wages, contribution to pension funds,
insurance premiums or payments, workers’ compensation benefits or any other amenities of employment to any of the
Contractor’s employees or any other liabilities whatsoever, unless otherwise specifically provided herein.

The Town will not include the Contractor as an insured under any policy the Town has for itself. The Town shall not be
obligated to secure nor provide any insurance coverage or employment benefits of any kind or type to or for the Contractor
or the Contractor’s employees, sub-consultants, subcontractors, agents, or representatives, including but not limited to
coverage or benefits related to: local, state, or federal income or other tax contributions, FICA, workers’ compensation,
unemployment compensation, medical insurance, life insurance, paid vacations, paid holidays, pension or retirement
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account contributions, profit sharing, professional liability insurance, or errors and omissions insurance. The following
disclosure is provided in accordance with Colorado law:

CONTRACTOR ACKNOWLEDGES THAT NEITHER IT NOR ITS AGENTS OR EMPLOYEES ARE
ENTITLED TO UNEMPLOYMENT INSURANCE BENEFITS UNLESS CONTRACTOR OR SOME ENTITY
OTHER THAN THE TOWN PROVIDES SUCH BENEFITS. CONTRACTOR FURTHER ACKNOWLEDGES
THAT NEITHER IT NOR ITS AGENTS OR EMPLOYEES ARE ENTITLED TO WORKERS® COMPENSATION
BENEFITS. CONTRACTOR ALSO ACKNOWLEDGES THAT IT IS OBLIGATED TO PAY FEDERAL AND
STATE INCOME TAX ON ANY MONEYS EARNED OR PAID PURSUANT TO THIS AGREEMENT.

To the maximum extent permitted by law, the Contractor waives all claims against the Town for any Employee Benefits;
the Contractor will defend the Town from any claim and will indemnify the Town against any liability for any Employee
Benefits for the Contractor imposed on the Town; and the Contractor will reimburse the Town for any award, judgment, or
fine against the Town based on the position the Contractor was ever the Town’s employee, and all attorneys’ fees and costs
the Town reasonably incurs defending itself against any such liabitity.

16.00 GOVERNING LAW AND VENUE: Venue for any and all legal matters regarding or arising out of the
transactions covered herein shall be solely in the District Court in and for Boulder County, State of Colorado. This
transaction shall be governed by the laws of the State of Colorado.

17.00 ASSIGNMENT: The Contractor shall not assign any of his rights or obligations under this Agreement
without the prior written consent of the Town. Upon any assignment, even though consented to by the Owner, the Contractor
shall remain liable for the performance of the work under this agreement.

18.00 LAWFUL PERFORMANCE: It is further agreed that no party to this Agreement will perform contrary
to any state, federal, or county law, or any of the ordinances of the Town of Lyons, Colorado.

19.00 INVALID SECTIONS: Should any section of this Agreement be found to be invalid, it is agreed that all
other sections shall remain in full force and effect as though severable from the invalid part.

20.00 NOTICE: Any notice required or permitted by this Agreement shall be in writing and shall be deemed to
have been sufficiently given for all purposes if sent by delivery of same in person to the addressee or by courier delivery
via Federal Express or other nationally recognized overnight air courier service, by electronically-confirmed facsimile or
email transmission, or by depositing same in the United States mail, postage prepaid, addressed as follows:

The Town: Town of Lyons
Attn: Town Administrator
432 3% Avenue
P O Box 49
Lyons, CO 80540

With copies to: Attn: Town of Lyons Town Attorney
Kissinger & Fellman, P.C.
Ptarmigan Place, Suite 900
3773 Cherry Creek North Drive
Denver, CO 80209

Contractor: Attn: David Kalyan
Davey Tree Expert Company
6900 W. 117th Ave., Suite 100
Broomfield CO 80020
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With a copy to:

SIGNATURE PAGE FOLLOWS
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THIS AGREEMENT is executed and made effective as provided above,

Wy
W OF TOWN OF LYONS
A S
o ',uc ‘-.'\. };0 .

4 - s .\ 2 [C] Board of Trustees approval required per § 4-3-40
AIFJEST: - @ b of the Municipal Code

LR AP N/ By: _
M. VasquzaCME, Town Clerk = Nicholas Angelo, Mayor

OR

X| Town Administrator approval required per § 4-3-40
of the Municipal Code

By:
Victoria Simonsen, Town Administrator
CONTRACTOR
David Kalyan
STATE OF )
COUNTY OF ) ss.

it
The foregoing Construction Agreement was acknowledged before me this 2 day of I/YlOu/i ,
2020 . by Davey Tree Expert Company.

Witness my hand and official seal.
t
My commission expires: “ / - ?"O. %( WAL Q.{/L)-E-Lﬂ\_/
Notary Public

{Required for all contracts pursuant te C.R.S. § 8-40-
2022 K b)(IV))
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ATTACHMENT A

FEDERAL EMERGENCY MANAGEMENT AGENCY'’S (“FEMA")
GRANT PROGRAM REQUIREMENTS FOR PROCUREMENT CONTRACTS

The work or services under the contract to which this Atiachment A is attached (“Agreement™) are funded in

whole or in part through a grant from the Federal Emergency Management Agency’s Grant Program which requires
compliance with all the provisions contained in this Attachment to the Agreement and ali other applicable Federal and
State laws and regulations. If the Agreement is between the Town and the “Consultant,” the term “Contractor” as used
herein shall mean the “Consultant.” The provisions below are incorporated into and made part of the Agreement.

1.0 PERFORMANCE AND PAYMENT BONDS (44 C.F.R. § 13.36(H)(2) AND (3)): Contractor

must provide both a performance bond and a payment bond acceptable to the Town, each for one hundred percent
(100%) of the Contract Price.

2,0 EQUAL EMPLOYMENT OPPORTUNITY: If this Agreement is for compensation in excess of

$10,000.00 (Contract Price > $10,000), during the performance of this Agreement, the Contractor agrees as follows:

A.

The Contractor will not discriminate against any employee or applicant for employment because of race, color,
religion, sex or national origin. The Contractor will take affirmative action to ensure that applicants are
employed, and that employees are treated during employment without regard to their race, color, religion, sex or
national origin. Such action shall include, but not be limited to, the following: Employment, upgrading,
demotion or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms
of compensation; and selection for training, including apprenticeship. The Contractor agrees to post in
conspicuous places, available to employees and applicants for employment, notices to be provided setting forth
the provisions of this nondiscrimination clause.

The Contractor will, in all solicitations or advertisements for employees placed by or on behalf of the
Contractor, state that all qualified applicants will receive considerations for employment without regard to race,
color, religion, sex, or national origin.

The Contractor will send to each labor union or representative of workers with which he has a collective
bargaining agreement or other contract or understanding, a notice to be provided advising the said labor union
or workers' representatives of the Contractor's commitments under this section, and shall post copies of the
notice in conspicuous places available to employees and applicants for employment.

The Contractor will comply with all provisions of Executive Order 11246 of September 24, 1965, and of the
rules, regulations, and relevant orders of the Secretary of Labor.

The Contractor will furnish all information and reports required by Executive Order 11246 of September 24,
1965, and by rules, regulations, and orders of the Secretary of Labor, or pursuant thereto, and will permit access
to his books, records, and accounts by the administering agency and the Secretary of Labor for purposes of
investigation to ascertain compliance with such rules, regulations, and orders.

In the event of the Contractor's noncompliance with the nondiscrimination clauses of this contract or with any of

the said rules, regulations, or orders, this contract may be canceled, terminated, or suspended in whole or in part
and the Contractor may be declared ineligible for further Government contracts or federally assisted
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construction contracts in accordance with procedures authorized in Executive Qrder 11246 of September 24,
1965, and such other sanctions may be imposed and remedies invoked as provided in Executive Order 11246 of
September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or as otherwise provided by law.

The Contractor will include the portion of the sentence immediately preceding subparagraph (1) and the
provisions of subparagraphs (1) through (7) in every subcontract or purchase order unless exempted by rules,
regulations, or orders of the Secretary of Labor issued pursuant to section 204 of Executive Order 11246 of
September 24, 1965, so that such provisions will be binding upon each subcontractor or vendor. The Contractor
will take such action with respect to any subcontract or purchase order as the administering agency may direct
as a means of enforcing such provisions, including sanctions for noncompiiance: Provided, however, That in the
event a Contractor becomes involved in, or is threatened with, litigation with a subcontractor or vendor as a
result of such direction by the administering agency the Contractor may request the United States to enter into
such litigation to protect the interests of the United States.”

3.0 COPELAND ANTI-KICKBACK ACT (44 C.F.R. SECTION 13.36(i)(4)):

Contractor. The Contractor shall comply with 18 U.S.C. § 874, 40 U.S.C. § 3145, and the requirements of 29
C.F.R. pt. 3 as may be applicable, which are incorporated by reference into this contract.

Subcontracts. The Contractor or subcontractor shall insert in any subcontracts the clause in subparagraph (1)
above and such other clauses as the FEMA may by appropriate instructions require, and also a clause requiring
the subcontractors to include these clauses in any lower tier subcontracts. The prime Contractor shall be
responsible for the compliance by any subcontractor or lower tier subcontractor with all of these Contract
clauses.

Breach. A breach of the subparagraph contract clauses (1) or (2) above may be grounds for termination of the
Contract, and for debarment as a contractor and subcontractor as provided in 29 C.F.R. § 5.12.

4.0 COMPLIANCE WITH CONTRACT WORK HOURS AND SAFETY STANDARDS ACT: If

this Agreement is for compensation in an amount greater than $100,000.00 (Contract Price > $100,000), the following
shall apply:

A,

Overtime requirements. No contractor or subcontractor contracting for any part of the contract work which may
require or involve the employment of laborers or mechanics shall require or permit any such laborer or
mechanic in any workweek in which he or she is employed on such work to work in excess of forty hours in
such workweek unless such laborer or mechanic receives compensation at a rate not less than one and one-half
times the basic rate of pay for all hours worked in excess of forty hours in such workweek.

Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause set forth in
paragraph (1) of this section the Contractor and any subcontractor responsible therefor shall be liable for the
unpaid wages. In addition, such Contractor and subcontractor shall be liable to the United States (in the case of
work done under contract for the District of Columbia or a territory, to such District or to such territory), for
liquidated damages. Such liquidated damages shall be computed with respect to each individual laborer or
mechanic, including watchmen and guards, employed in violation of the clause set forth in paragraph (1) of this
section, in the sum of $10 for each calendar day on which such individual was required or permitted to work in
excess of the standard workweek of forty hours without payment of the overtime wages required by the clause
set forth in paragraph (1) of this section.
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Withholding for unpaid wages and liquidated damages. The Town shall upon its own action or upon written
request of an authorized representative of the Department of Labor withhold or cause to be withheld, from any
moneys payable on account of work performed by the Contractor or subcontractor under any such contract or
any other Federal contract with the same prime contractor, or any other federally-assisted contract subject to the
Contract Work Hours and Safety Standards Act, which is held by the same prime contractor, such sums as may
be determined to be necessary to satisfy any liabilities of such Contractor or subcontractor for unpaid wages and
liquidated damages as provided in the clause set forth in paragraph (2) of this section.

Subcontracts. The Contractor or subcontractor shall insert in any subcontracts the clauses set forth in
subparagraph (1) through (4) of this section and also a clause requiring the subcontractors to include these
clauses in any lower tier subcontracts. The prime Contractor shall be responsible for compliance by any
subcontractor or lower tier subcontractor with the clauses set forth in subparagraphs (1) through (4) of this
section.

5.0 NOTICE OF STATE AND FEDERAL EMERGENCY MANAGEMENT AGENCY (FEMA)

REPORTING REQUIREMENTS AND REGULATIONS:

A.

General. The Town is using Public Assistance grant funding awarded by FEMA to the State of Colorado and/or
the Town to pay, in whole or in part, for the costs incurred under this Agreement. As a condition of Public
Assistance funding under major disaster declaration FEMA-DR-4145, FEMA requires the State and thus the
Town to provide various financial and performance reporting.

(1) It is important that the Contractor is aware of these reporting requirements, as the Town may require and the
Contractor agrees to provide cenain information, documentation, and other reporting in order to satisfy
reporting requirements to the State of Colorado which, in turn, will enable the State of Colorado to satisfy
reporting requirements to FEMA.

(2) Failure of the State of Colorado to satisfy reporting requirements to FEMA is a material breach of the
FEMA-State Agreement, and could result in loss of federal financial assistance awarded to fund this
Contract.

Applicable Regulations and Policy. The applicable regulations, FEMA policy, and other sources setting forth
these reporting requirements are as follows:

(1) 44 C.F.R. § 13.40 (Monitoring and Reporting Program Performance)
(2) 44 C.F.R. § 13.41 (Financial Reporting)

(3) 44 C.F.R. § 13.50(b) (Reports)

(4) 44 C.F.R. § 206.204(f) (Progress Reports)

(5) FEMA Standard Operating Procedure No. 9570.14, Public Assistance Program Management and Grant
Closeout Standard Operating Procedure (Dec. 2013)

(6) FEMA-State (or Tribal) Agreement
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D.

Financial Reporting. The State of Colorado is required to submit to the following financial reports to FEMA:

(1) Initial Report. An initial Federal Financial Report (SF 425) no later than 30 days after FEMA has approved
the first Public Assistance project under FEMA-DR-4145.

(2) Quarterly Reports. Following submission of the initial report, quarterly Federal Financial Reports until
submission of the final report described in the following subparagraph. Reports are due on January 30,
April 30, July 30, and October 30.

(3) Final Report. A final Federal Financial Report within 90 days of the end of the period of performance for
the Public Assistance grant.

Performance Reporting. The State of Colorado is required to submit to the following financial reports to
FEMA:

(1) Initial Report. An initial performance report no later than 30 days after FEMA has approved the first
Public Assistance project under FEMA-DR-4145.

{2) Quarterly Reports. Following submission of the initial report, quarterly performance reports until
submission of the final report described in the following subparagraph. Reports are due on January 30,
April 30, July 30, and October 30.

(3) Final Report. A final performance report within 90 days of the end of the period of performance for the
Public Assistance grant.

6.0 ACCESS TO RECORDS: The following access to records requirements apply to this Agreement:

The Contractor agrees to provide the Town, the State of Colorado, the FEMA Administrator, the Comptroller
General of the United States, or any of their authorized representatives access to any books, documents,
papers, and records of the Contractor which are directly pertinent to this Contract for the purposes of making
audits, examinations, excerpts, and transcriptions.

The Contractor agrees to permit any of the foregoing parties to reproduce by any means whatsoever or to copy
excerpts and transcriptions as reasonably needed.

The Contractor agrees to provide the Town, the State, the FEMA Administrator or their authorized
representatives access to construction or other work sites pertaining to the work being completed under this
Agreement.

7.0 RETENTION OF RECORDS: The Contractor agrees to maintain all books, records, accounts and

reports required under this Contract for a period of not less than three years after the date of termination or expiration of
this Contract, except in the event of litigation or settlement of claims arising from the performance of this Contract, in
which case Contractor agrees to maintain same until the Town, the State of Colorado, the FEMA Administrator, the
Comptroller General of the United States, or any of their duly authorized representatives, have disposed of all such
litigation, appeals, claims or exceptions related to the litigation or settlement of claims.
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8.0 CLEAN AIR ACT: If this Agreement is for compensation in excess of $150,000.00 (Contract Price >
$150,000);

A.  The Contractor agrees to comply with alt applicable standards, orders or regulations issued pursuant to the
Clean Air Act, as amended, 42 U.S.C. § 7401 et seq.

B.  The Contractor agrees to report each violation to the Town and understands and agrees that the Town will, in
turn, report each violation as required to assure notification to the State of Colorado, Federal Emergency
Management Agency, and the appropriate Environmental Protection Agency Regional Office.

€. The Contractor agrees to include these requirements in each subcontract exceeding $150,000 financed in whole
or in part with federal assistance provided by FEMA.

9.0 FEDERAL WATER POLLUTION CONTROL ACT: If this Contract is for compensation in excess
of $150,000.00 (Contract Price > $150,000):

A. Contractor agrees to comply with all applicable standards, orders or regulations issued pursuant to the Federal
Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq.

B. Contractor agrees to report each violation to the Town and understands and agrees that the Town will, in turn,
report each violation as required to assure notification to the State of Colorado, Federal Emergency
Management Agency, and the appropriate Environmental Protection Agency Regional Office.

C. Contractor agrees to include these requirements in each subcontract exceeding $150,000 financed in whole or
in part with federal assistance provided by FEMA,

10.0 ENERGY CONSERVATION: The Contractor agrees to comply with mandatory standards and
policies relating to energy efficiency which are contained in the state energy conservation plan issued in compliance with
the Energy Policy and Conservation Act.

1.0  SUSPENSION AND DEBARMENT: This Section applies if this Agreement/Contract or any
subcontract awarded hereunder is for a “covered transaction” to include:

(a) This Contract or any subcontract awarded hereunder is awarded in the amount of at least $25,000, or

(b) This Contract or any subcontract awarded hereunder requires the approval of FEMA, regardless of
amount.

A. If this Contract or any subcontract awarded hereunder is a covered transaction for purposes of 2 C.F.R. pt.
180 and 2 C.F.R. pt. 3000, the Contractor is required to verify that none of the Contractor or any
subcontractor as the case may be, its principals (defined at 2 C.F.R. § 180.995), or its affiliates (defined at 2
C.F.R. § 180.905) are excluded (defined at 2 C.F.R. § 180.940) or disqualified (defined at 2 C.F.R. §
180.935). By signing this Agreement, the Contractor certifies, to the best of its knowledge and belief, that it
and its principals:

(1) are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily
excluded from covered transactions by a federal department or agency;

(2) have not within a five-year period preceding this Agreement had one or more public transactions (federal,
State or local) terminated for cause or default; and
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(3) have not within a five-year period preceding this proposal been convicted of or had a civil judgment
rendered against them for (a) the commission of fraud or a criminal offense in connection with obtaining,
attempting to obtain, or performing a public (federal, State or local) transaction or contract under public
transaction, or (b) violation of federal or State antitrust statutes or commission of embezzlement, theft,
forgery, bribery, falsification or destruction of records, making false statements, or receiving stolen

property

B. The Contractor must comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C and must
include a requirement to comply with these regulations in any lower tier covered transaction it enters into,

C. This certification is a material representation of fact relied upon by the Town. If it is later determined that the
Contractor did not comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C, in addition to
remedies available to the State of Colorado and the Town), the Federal Government may pursue available
remedies, including but not limited to suspension and/or debarment.

D. The Contractor agrees to comply with the requirements of 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000,
subpart C throughout the period of this Contract. The Contractor further agrees to include a provision
requiring such compliance in its lower tier covered transactions.”

12.0 AMERICANS WITH DISABILITIES ACT: The Contractor shall be in compliance with the
appropriate areas of the Americans with Disabilities Act of 1990 as enacted and from time to time amended and any other
applicable federal regulation. A signed, written certificate stating compliance with the Americans with Disabilities Act
may be requested at any time during the life of any purchase order or contract and with any new purchase order or
contract issued by the Town.

13.0 DAVIS BACON/PREVAILING WAGES: Check the Applicable Provision Below:

(O Contractor/subcontractor is responsible for complying with the Davis Bacon Act (40 U.S.C. §8276a to
276a-7) as supplemented by Department of Labor regulations at 29 CFR pt.5, determining the applicable
prevailing wage requirements pertaining to Contractor/Subcontractor’s Work, and will strictly comply with
the requirements. Contractor/Subcontractor will keep complete and accurate records containing the name,
address, the occupational title or titles for the work performed, the rate of pay, daily and weekly hours worked
for each occupational title, deductions made, and actual wages paid for work performed by each worker.
Subcontractor will submit the required compliance form and a reasonable number of certified copies of
current payroll records on the proper form. Receipt of the information will be a condition precedent to making
any payments to the Contractor/Subcontractor.

OR

(X Davis-Bacon Act wage rates as determined by the U.S. Department of Labor shall not apply for the
construction of this project. (Stafford Act does not require Davis-Bacon Wage Act compliance if the Work is
funded only with FEMA emergency funding.)

14.0 PROVISIONS REQUIRED BY LAW DEEMED INSERTED: Each and every provision of
law and clause required by law to be inserted in this Agreement shall be deemed to be inserted herein and the Agreement
shall be read and enforced as though it were included herein, and if through mistake or otherwise any provision is not
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inseried, or is not correctly inserted, then upon the application of either party the Agreement shall forthwith be physically
amended to make such insertion or correction.

15.0 AGREEMENT TO EXECUTE OTHER REQUIRED DOCUMENTS: Contractor and all
subcontractors, by entering into the Agreement, understand and agree that funding for the Work is provided under federal
and/or state programs with specific contracting requirements. To the extent any such requirement is not otherwise set
forth herein, Contractor agrees to execute such amendments or further agreements as may be necessary to ensure that the
Town funding for the Work is provided.

16.0 CONTRACTING WITH SMALL AND MINORITY FIRMS, WOMEN'S BUSINESS
ENTERPRISE AND LABOR SURPLUS: The Contractor and subcontractors will take all necessary affirmative
steps to assure that minority firms, women’s business enterprises, and labor surplus area firms are used when possible
including, but not limited to, the following:

{a) Placing qualified small and minority businesses and women’s business enterprises on solicitation
lists;

(b) Ensuring that small and minority businesses and women's business enterprises are solicited whenever
they are potential sources;

(c) Dividing total requirements, when economically feasible, into smaller tasks or quantities to permit
maximum participation by small and minority businesses and women’s business enterprises;

(d) Establishing delivery schedules, where the requirements of the contract permit, which encourage
participation by small and minority businesses and women’s business enterprises; and

(¢) Using the services and assistance of the U.S. Small Business Administration, the Minority Business
Development Agency of the U.S. Department of Commerce, and State and local governmental small business
agencies.

170 COPYRIGHTS: The Contractor acknowledges and agrees that the federal awarding agency
reserves a royalty-free, nonexclusive, and irrevocable license to reproduce, publish or otherwise use, and to authorize
others to use, for federal government purposes: (a) The copyright in any work developed under a grant, subgrant, or
contract under a grant or subgrant; and (b) Any rights of copyright to which a grantee, subgrantee or a contractor
purchases ownership with grant support.

180 BYRD ANTI-LOBBYING AMENDMENT: If this Contract is for compensation in excess of
$100,000.00 (Contract Price > $100,000), the following shall apply:

A. Contractor represents and acknowledges that it has filed the required certification that it has not used federal
appropriated funds to pay any person or organization for influencing or attempting to influence an officer or
employee of any agency, a member of Congress, officer or employee of Congress, or an employee of a member of
Congress in connection with obtaining any federal contract, grant, or any other award covered by 31 U.S.C. 1352.

B. The Contracior or subcontractor shall obtain the certification set forth in subparagraph (A) of this section from

any subcontractors and will insert in any subcontracts a clause requiring the subcontractors to obtain this
certification from any lower tier subcontraciors.
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C. The prime Contractor shall be responsible for compliance with the clauses set forth in subparagraphs (1) and (2)
of this section by any subcontractor or lower tier subcontractor.

19.0 PROCUREMENT OF RECOVERED MATERIALS: If the Town constitutes “a political
subdivision of a state™ as defined in 2 C.F.R. §200.322, Coniractor agrees to comply with the requirements of Section
6003 of the Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery Act. In accordance with
Section 6002, Contractor must:

(1) Procure items designated in guidelines of the Environmental Protection Agency (EPA) at 40 CFR
part 247 that contain the highest percentage of recovered materials practicable, consistent with maintaining a satisfactory
level of competition, where the purchase price of the item exceeds $10,000 or the value of the quantity acquired in the
preceding fiscal year exceeded $10,000;

(2) Procure solid waste management services in a manner that maximizes energy and resource recovery;
and

(3) Must have established an affirmative procurement program for the procurement of recovered
materials identified in the EPA guidelines.

20. RIGHTS TO INVENTIONS MADE UNDER A CONTRACT OR AGREEMENT: Check the
Applicable Provision Below:

L1 [If checked, Attachment D is incorporated into this Agreement by reference.| The federal award
meets the definition of “funding agreement™ under 37 C.F.R. §401.2(a) and this contract is between the
Town and a small business firm or nonprofit organization regarding the substitution of parties,
assignment, or performance of experimental, developmental, or research work under such funding
agreement, the Town shall comply with the requirements of 37 C.F.R. Part 401, “Rights to Inventions
Made by Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts, and
Cooperating Agreements,” and any implementing regulations issued by the awarding agency.

O The federal award does not qualify as a “funding agreement™ and/or is not a contract with small business
firm or nonprefit organization for the purpose of the substitution of parties, assignment, or performance of
experimental, developmental, or research work under such funding agreement.

Accepted by Contractor on Accepted by Town of Lyons on

.20
By: BYM._Q&,J-
Title Tite 2 -
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