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TOWN OF LYONS, COLORADO 

CONSTRUCTION AGREEMENT 

Project Number PW: 20E-1 Bohn Park Construction 

 

 

This CONSTRUCTION AGREEMENT (“Agreement”) is made and entered into by and between the 

TOWN OF LYONS, COLORADO, a municipal corporation of the State of Colorado, with offices at 432 

5th Avenue, Lyons, Colorado 80540 (the “Town” or “Owner”), and DEFALCO CONSTRUCTION 

COMPANY, a Colorado corporation whose business address is 7510 Johnson Drive, Longmont, Colorado 

80504 (the “Contractor”) (together, the “Parties”), and shall be effective as of the date of mutual execution 

of the Parties. 

 

 

WITNESSETH 

 

WHEREAS, the Town desires to obtain all necessary components and work to complete the scope of work 

for the Lyons Bohn Park Flood Recovery Construction Project: Project Number PW 20E-1 (the “Project”); 

and  

 

WHEREAS, the Town issued a Bid Package for the Project with addenda (“Bid Package”) through the 

Rocky Mountain E-Purchasing System (RMEPS) on October 7, 2016; and  

 

WHEREAS, a copy of the Bid Package is attached to this Agreement as Exhibit A and is incorporated into 

this Agreement by reference; and  

 

WHEREAS, in response to the Bid Package, the Town received bids or proposals, including one from the 

Contractor (“Bid Proposal”), a copy of which is attached to this Agreement as Exhibit B and is incorporated 

into this Agreement by reference; and 

  

WHEREAS, the Town has reviewed the Bid Proposal from the Contractor for the completion of the Project, 

and the Town finds said Bid Proposal acceptable and deems it the lowest responsible and responsive Bid 

proposal received; and   

 

WHEREAS, the Town desires to enter into this Agreement with the Contractor for the completion of two 

portions of the Project: Base Bid Item No. 1 (River and Riverwalk Improvements) and Bid Alternate No. 

4 (Waterline Improvements, subject to the terms and conditions of this Agreement and all other Contract 

Documents as defined in Section 2.00 of this Agreement. 

 

NOW, THEREFORE, for the consideration herein expressed, it is agreed as follows by and between the 

Town and the Contractor that the Contractor shall perform the following: 

 

THE PARTIES AGREE AS FOLLOWS: 
 

 1.00   SCOPE OF WORK: The Contractor will furnish all tools, equipment, machinery, materials, 

supplies, superintendence, insurance, transportation, and other construction accessories, and services and 

labor specified or required to be incorporated in and form a permanent part of the construction and completion 
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of the work proposed to be done under this Agreement as described more specifically in Exhibit A and 

Exhibit B (“Work” or “Scope of Work”).  In addition, the Contractor shall provide and perform all necessary 

labor in a first-class and workmanlike manner and in accordance with the conditions and prices stated in the 

Bid Proposal and the requirements, stipulations, provisions, and conditions of the Contract Documents and 

Design Documents, including Drawings and Specifications, as defined in the attached General Conditions. 

The Contractor shall further perform, execute, construct, and complete all things mentioned to be done by the 

Contractor and all work covered by the Owner’s official award of this contract to the Contractor, such award 

being based on the acceptance by the Owner of the Contractor’s Bid Proposal, or part thereof.   

 

 2.00      THE CONTRACT DOCUMENTS:  This Agreement incorporates all the Contract 

Documents, which together represent the entire and integrated agreement between the Parties hereto and 

supersede all prior negotiations, whether written or oral, or prior representations.   The Contract Documents 

consist of this Construction Agreement, the Bid Package, including all documents incorporated into the Bid 

Package by reference (Exhibit A), the Bid Proposal (Exhibit B), and additional documents to be incorporated 

into this Agreement at a later date as Exhibit C pursuant to this Agreement. The Town Administrator and 

Contractor’s authorized representative shall be authorized to approve the additional documents as listed below 

to be included in Exhibit C and attach the same to this Agreement. The Contract Documents consist of, 

without limitation, the following documents: 

 

1. This Agreement 

 

2. Exhibit A to this Agreement (Lyons Bohn Park Flood Recovery Construction Project: Project 

Number PW 20E1 Bid Package), which includes the following non-exhaustive list of 

documents:   

 

a. Invitation to Bid and Instructions to Bidders 

b. Federal Emergency Management Agency’s (“FEMA”) Grant Program Requirements for 

Procurement Contracts, as executed by Contractor and the Town 

c. Town of Lyons General Conditions 

d. Town of Lyons Special Provisions 

e. Documents incorporated into the Bid Package by reference: 

i. Design Documents, including all Drawings and Specifications 

ii. Town of Lyons Manual of Design Criteria and Standard Specifications  

iii. “Geotechnical Report, Bohn Park Flood Recovery Project, Lyons, Colorado,” 

completed by Shannon & Wilson, Inc. on May 31, 2016 

 

3. Exhibit B to this Agreement (Contractor’s Bid Proposal), which includes the following non-

exhaustive list of documents: 

a. Contractor’s Bid Form (with Unit Pricing and other prices or quantities as indicated) 

b. Project Total Price (with bid prices for each individual bid item as indicated) 

c. Work Completion Schedule 

 

4. Exhibit C to this Agreement (additional documents to be incorporated pursuant to this Section 

2.00 of this Agreement): 

a. Labor and Material Payment Bond and Performance Bond (together the “Bonds”) as 

required by Section 10.00 of this Agreement 
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b. Notice of Award 

c. Notice to Proceed 

 

5. The Following Documents if the Box is Checked: 

Specifications 

Addendums to Specifications and Standards 

Change Orders, Field Orders or other similar revisions properly authorized after the 

execution of this Agreement 

Others: __________________________ 

 

 3.00   TIME AND COMMENCEMENT OF COMPLETION:  This Agreement shall be effective 

as of the date of mutual execution of the Parties and the Contractor agrees to undertake the performance of 

the Work within ten (10) days following the Notice to Proceed issued by the Town and agrees that the Work 

will be completed on or before August 25, 2017.   Specifically, the Contractor shall achieve Substantial 

Completion of the Work on or before August 11, 2017 and shall achieve Final Completion of the Work on or 

before August 25, 2017, unless the contract time is extended by the Town as provided in the Contract 

Documents. 

 

 4.00     LIQUIDATED DAMAGES: All time limits stated in this Agreement and the Contract 

Documents are of the essence of the Agreement.  The Town and Contractor recognize the completion of 

the work as shown in the contractual time frame, or as extended, is important to the ongoing operations of 

the Town and its citizens.  They also recognize that delays include expenses to the Town for extended 

manpower commitments, outside consultant commitments, and potentially other legal fees to extend the 

project beyond the expected time period.  

 

If this box is checked, in lieu of requiring any such proof and backup for such expenses, 

Contractor agrees that liquidated damages (not penalties) may be assessed by the Owner in the sum 

of $1,500.00 per day for each day after the contract time frame expires until the Work is complete.  

It is agreed that this is a reasonable estimate of the damages likely to be suffered by the Town for 

late completion of the Work.  If the Contractor shall fail to pay such liquidated damages promptly 

upon demand therefor, the Surety on the Performance Bond shall pay such damages.  In addition, 

and at the Town’s option, the Town may withhold all or any part of such liquidated damages from 

any payment due the Contractor. 

 

 If this box is checked, in addition or in lieu of the daily damages (if checked above), Contractor 

agrees that lump sum liquidated damages (not penalties) may be assessed by the Town in a lump 

sum payment of $__________.00 if the work is not completed by ___________ ____, 20__.   

 

5.00     CONTRACT SUM AND PAYMENT:  The Owner shall pay to the Contractor for 

performance of the Work encompassed by this Agreement, and the Contractor will accept as full 

compensation therefore the sum not to exceed:  FOUR MILLION THREE HUNDRED THIRTY-

SEVEN THOUSAND EIGHTY-THREE DOLLARS AND TWENTY-ONE CENTS, 

($4,337,083.21.00) (“Contract Price”), which includes the award of Base Bid No. 1 for the sum of FOUR 

MILLION SEVENTY-SIX THOUSAND FOUR HUNDRED EIGHTY-SIX DOLLARS AND 

EIGHTEEN CENTS ($4,076,486.18) and Bid Alternate No. 4 for the sum of TWO HUNDRED SIXTY 

THOUSAND FIVE HUNDRED NINTY-SEVEN DOLLARS AND THREE CENTS ($260,597.03). The 
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Contract Price may be subject to adjustment as provided by the Contract Documents and amendments made 

pursuant to this Agreement.  The Town has appropriated sufficient funds for completion of this Work.  

 

a.   Monthly, partial, progress payments shall be made by the Town to the Contractor for the 

percentage of the Work completed, subject to inspection by Town staff to verify 

percentage of completion.  The Town alone shall determine when work has been 

completed and progress payments shall not constitute a waiver of the right of the Town 

to require the fulfillment of all terms of this Agreement and the delivery of all 

improvements embraced in this Agreement complete and satisfactory to the Town in all 

details.  The Town, before making any payment, may require the Contractor to furnish 

releases or receipts from any or all persons performing work under this Agreement and/or 

supplying material or services to the Contractor, or any subcontractor if this is deemed 

necessary to protect the Town’s interest.  The Town, however, may in its discretion make 

payment in part or full to the Contractor without requiring the furnishing of such releases 

or receipts. 

 

b. By the 30th day of each month, Contractor shall submit to the Town for review and 

approval, an application for payment fully completed and signed by Contractor covering 

the work completed through the last day of the prior month and accompanied by such 

supporting documentation as is required by these Contract Documents, including without 

limitation, time sheets, invoices, receipts, bills of lading, and all other documents the Town 

may require.  Materials on hand but not complete in place may or may not be included for 

payment at the discretion of the Town.  Each subsequent application for payment shall 

include an affidavit of Contractor providing that all previous progress payments received 

on account of the work have been applied to discharge in full all of Contractor's obligations 

reflected in prior applications for payment.  Notwithstanding Section 26 of the General 

Conditions to the contrary, the Town shall withhold five percent (5%) of payments to 

Contractor in accordance with Section 103(1)(a) of Article 91, Title 24, C.R.S. (2016). 

 

c. Pursuant to Section 103.6(2) of Article 91, Title 24, C.R.S. (2016), no change order that 

increases the Contract Price shall be approved unless the Town has appropriated sufficient 

funds to cover the cost of such an increase and has provided the Contractor written 

assurance that lawful appropriations to cover the costs of the additional work have been 

made and appropriations are available prior to performance of the additional work unless 

such work is covered by a remedy-granting provision of this Agreement.  

 

 6.00     ACCEPTANCE AND FINAL PAYMENT: Final payment may be requested by the 

Contractor upon completion and acceptance, by the Town, of all work as set forth in the Contract 

Documents.  The total amount of final payment shall consist of the Contract Price, as adjusted in accordance 

with approved change orders, if applicable, less all previous payments to the Contractor. The retainage 

amount set forth in Paragraph b of Section 5.00 of this Agreement shall not be released to the Contractor 

until the Town has complied with the applicable final payment procedures specified in Section 107(1) of 

Article 26, Title 38, C.R.S. (2016).    

 

  7.00     MODIFICATIONS AND AMENDMENTS: Should work beyond that described in the 

Contract Documents be required, it will be paid for as extra work at a cost to be agreed upon in separate 
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written agreement by the Town and the Contractor prior to commencement of the additional work.  Such 

additional agreements shall be executed and approved by all persons required by Town purchasing 

ordinances or policies.  Unless specifically excluded, such written agreements shall be considered part of 

the Contract Documents. Pursuant to the Lyons Municipal Code, the Town Administrator is authorized to 

approve all contract modifications for construction contracts in any amount of ten thousand dollars 

($10,000.00) or less. The Board of Trustees possesses the sole authority to approve all contract 

modifications in any amount over ten thousand dollars ($10,000.00) for construction contracts. Any 

requested change order or minor change is subject to Section 17 of the Town of Lyons General Conditions 

attached hereto and incorporated into this Agreement.  

 

  8.00      CONTRACTOR’S REPRESENTATIONS:  In order to induce the Town to enter into 

this Agreement, the Contractor makes the following representations: 

  a. The Contractor has familiarized itself with the nature and the extent of the Contract 

Documents, Scope of Work, the locality, all physical characteristics of the area of the work within the Scope 

of Work, including without limitation, improvements, soil conditions, drainage, topography, and all other 

features of the terrain, and with the local conditions and federal, state, and local laws, ordinances, rules, and 

regulations that in any manner may affect cost, progress, or performance of the work, or apply in any manner 

whatsoever to the work. 

  b. Contractor has carefully considered all physical conditions at the site and existing 

facilities affecting cost, progress, or performance of the work. 

  c. Contractor has given the Town written notice of all conflicts, errors, or discrepancies 

that it has discovered in the Contract Documents and such documents are acceptable to the Contractor. 

  d.     Contractor shall not extend the credit or faith of the Owner to any other persons or 

organizations.  

  

     9.00   INSURANCE: Contractor agrees to procure and maintain, at its own cost, a policy or 

policies of insurance sufficient to insure against all obligations assumed by the Contractor pursuant to this 

Agreement and as required by Section 28 of the General Conditions (pages 700-20 through 700-23) and 

other applicable provisions of the Contract Documents.  Contractor shall not commence work under this 

Agreement until it has obtained all said insurance required by the Contract Documents and such insurance 

has been approved by the Town.  The Contractor shall not allow any subcontractor to commence work on 

this project until all similar insurance required of the subcontractor has been obtained and approved.  For 

the duration of this Agreement, the Contractor must continuously maintain the insurance coverage required 

in this section, with the minimum insurance coverage listed below: 

 

  a.   Worker's Compensation in accordance with the Worker's Compensation Act of the 

State of Colorado and any other applicable laws for any employee engaged in the performance of 

Work under this contract, complying with Section 29 of the General Conditions (page 700-22).  

 

  b. Comprehensive General liability and property damage insurance with minimum limits 

of ONE MILLION DOLLARS ($1,000,000,000)  per each occurrence, AND TWO MILLION 

DOLLARS ($2,000,000,000) aggregate, plus an additional amount sufficient to pay related 

attorneys' fees and defense costs.  The policy shall be applicable to all premises and operations.  

The policy shall include coverage for bodily injury, broad form property damage (including 

completed operations), personal injury (including coverage for contractual and employee acts), 

blanket contractual, independent contractors, products, and completed operations.  The policy 
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shall include coverage for explosion, collapse, and underground hazards.  The policy shall contain 

a severability of interests provision. 

 

   c. Comprehensive Automobile Liability insurance with minimum limits for bodily injury 

and property damage of not less than ONE MILLION DOLLARS ($1,000,000,000) per each 

occurrence, plus an additional amount sufficient to pay related attorneys' fees and defense costs, 

with respect to each of the Contractor's owned, hired or non owned vehicles assigned to or used 

in performance of this contract. 

 

d.   Builder's Risk insurance with minimum limits of not less than the insurable value of 

the work to be performed under this contract at completion less the value of the materials and 

equipment insured under installation floater insurance.  The policy shall be written in completed 

value form and shall protect the Contractor and the Town against risks of damage to buildings, 

structures, and materials and equipment not otherwise covered under Installation Floater 

insurance, from the perils of fire and lightning, the perils included in the standard coverage 

endorsement, and the perils of vandalism and malicious mischief.  Equipment such as pumps, 

engine-generators, compressors, motors, switch-gear, transformers, panel-boards, control 

equipment, and other similar equipment shall be insured under Installation Floater insurance when 

the aggregate value of the equipment exceeds $10,000.  The policy shall provide for losses to be 

payable to the Contractor and the Town as their interests may appear.  The policy shall contain a 

provision that in the event of payment for any loss under the coverage provided, the insurance 

company shall have no rights of recovery against the Contractor or the Town.  

 

e.     If this box is checked, Professional Liability/Errors and Omission in an amount not 

less than _______ MILLION DOLLARS ($__,000,000).  

 

 Certificates of insurance shall be completed by the Contractor's insurance agent as evidence that policies 

providing the required coverage, conditions, and minimum limits are in full force and effect, and shall be 

subject to review and approval by the Town.  The policies required above shall be endorsed to include the 

Town and the Town’s officers and employees as additional insureds.  Every policy required above shall be 

primary insurance and any insurance carried by the Town, its officers, or its employees, or carried by or 

provided through any self-insurance pool of the Town, shall be excess and not contributory insurance to 

that provided by the Contractor.  Contractor shall be solely responsible for paying any and all deductibles.  

 

Each certificate shall identify this Agreement or the project set forth in the Scope of Work and shall provide 

that the coverage afforded under the policies shall not be cancelled, terminated or materially changed until 

at least thirty (30) days prior written notice has been given to the Town.  If the words "endeavor to" appear 

in the portion of the certificate addressing cancellation, those words shall be stricken from the certificate 

by the agent(s) completing the certificate.  The Town reserves the right to request and receive a certified 

copy of any policy and any endorsement thereto.  Upon written request of the Town, Contractor shall cause 

a certified copy of any policy and any endorsement(s) to be delivered to the Town within ten (10) calendar 

days from the date the written request is received by Contractor. 

 

CERTIFICATES OF INSURANCE REQUIRED BY THE GENERAL CONDITIONS OF THIS 

AGREMENT SHALL BE SENT TO THE OWNER’S REPRESENTATIVE, ATTENTION: SLOANE 

NYSTROM, TOWN OF LYONS, PROJECT MANAGER, snystrom@townoflyons.com 
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10.00    BONDS:  Contractor shall furnish a labor and material payment bond and a performance 

bond, in the amount of the Contract Price, as security for the faithful performance and payment of all 

Contractor’s obligations under the Contract Documents, including but not limited to the twenty-four (24) 

month warranty period.  In compliance with Section 8 of the General Conditions, the Performance Bond 

shall additionally guarantee that the Contractor shall remedy any omissions, correct any and all defects, and 

adjust and make operable all component parts of the Work failing under the requirements of this Agreement 

which may be called to the Contractor’s attention within a period of 24 months following the date of 

completion established in the Town’s letter of final acceptance.  The performance bond shall remain in 

effect at least two (2) years after the date of final payment.  Bonds fully complying with this Section 10.00 

and the Contract Documents shall be provided to the Town no later than ten (10) days following Notice of 

Award.  The bonds shall be in the forms prescribed by the Contract Documents and be executed by such 

sureties as (i) are licensed to conduct business in the State of Colorado and (ii) are named in the current list 

of “Companies Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as 

Acceptable Reinsuring Companies” as published in Circular 570, amended, by the Audit Staff, Bureau of 

Account, U.S. Treasury Department.  All bonds signed by an agent must be accompanied by a certified 

copy of the authority to act.  If the surety on any bond furnished by the Contractor is declared bankrupt or 

becomes insolvent, or its right to do business in Colorado is terminated, or it ceases to meet the requirements 

of clauses (i) and (ii) of this section, Contractor shall, within ten (10) days thereafter, substitute another 

bond and surety, both of which shall be acceptable to the Town.  

 

 11.00 NO WAIVER OF GOVERNMENTAL IMMUNITY: The Parties hereto understand 

and agree that the Parties are relying on, and do not waive or intend to waive by any provision of this 

Agreement or the remainder of the Contract Documents, the monetary limitations or any other rights, 

immunities, and protections provided by the Colorado Governmental Immunity Act, §24-10-101 et seq., 10 

C.R.S., as from time to time amended, or otherwise available to the Town, its elected officials, officers, 

agents or their employees. 

 

 12.00 INDEMNIFICATION: The Contractor agrees, to the fullest extent permitted by law, to 

indemnify, defend and hold the Town, the United States Government, FEMA (if FEMA funding is part of 

the funding for the Work), the State of Colorado, their agencies, employees, officials and agents 

(“Indemnitees”) harmless from any and all claims, settlements, judgments, damages and costs, including 

reasonable attorney fees, of every kind and nature made, to include all costs associated with the 

investigation and defense of any claim, rendered or incurred by or on behalf of the Indemnitees, that may 

arise, occur, or grow out of any errors, omissions, or negligent acts, done by the Contractor, its employees, 

subcontractors or any independent consultants working under the direction of either the Contractor or any 

subcontractor in the performance of this Contract..  The Contractor is not obligated to indemnify the Town 

for the Town’s own negligence. 

 

 13.00 TERMINATION FOR CONVENIENCE:  This Agreement and the performance of the 

Scope of Work hereunder may be terminated at any time in whole, or from time to time in part, by the Town 

for its convenience.  Any such termination shall be effected by delivery to the Contractor of a written notice 

("Notice of Termination") specifying the extent to which performance of the Scope of Work is terminated 

and the date upon which termination becomes effective.  If the Agreement is terminated, the Contractor 

shall be paid on a prorated basis of Work satisfactorily completed, under the detailed Scope of Work.  The 

portion of the Scope of Work satisfactorily completed but not yet accepted by the Town shall be determined 
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by the Town. 

  

 14.00 EVENTS OF AND TERMINATION FOR DEFAULT:   
 

(1) The Town may serve written notice upon the Contractor of its intention to terminate this 

Agreement in the presence of one of the following events of default: 

 

a. Contractor should fail to initiate the Scope of Work at the agreed upon time; 

 

b. The performance of the Scope of Work is being unnecessarily or unreasonably delayed; 

 

c. The Scope of Work is not completed within the time specified or within the time to which 

completion of the Scope of Work has been extended; 

 

d. Contractor should fail to make prompt payments for labor, materials or to subcontractors; 

 

e. Contractor shall willfully violate this Agreement or disregard laws, ordinances or 

instructions of the Town; 

 

f. Contractor shall abandon performance of the Scope of Work; 

 

g. The Contract or any part thereof has been assigned, transferred or sublet without Town 

approval; 

 

h. Contractor shall become insolvent or adjudged bankrupt; or 

 

i. Contractor shall refuse to remove materials or perform any work within the Scope of 

Work as shall have been rejected as defective or unsuitable. 

 

(2) Such written notice shall contain the reasons for the intention to terminate this Agreement 

and provide a five (5) business day period during which the Contractor may cure the event 

of default.  A failure to timely cure the event of default shall authorize the Town to 

immediately terminate this Agreement and take whatever steps it deems necessary to 

complete the Scope of Work, if so desired by the Town in its sole discretion.  The costs 

and charges incurred by the Town, together with the costs of completion of the Scope of 

Work shall be deducted from any monies owed to Contractor.  If the expense incurred by 

the Town is greater than the sums payable under this Agreement, the Contractor shall pay 

the Town, within sixty (60) days of demand therefor the amount of such excess cost 

suffered by the Town. 

  

 15.00 LIABILITY FOR EMPLOYMENT-RELATED RIGHTS AND COMPENSATION:  
The Contractor will comply with all laws, regulations, municipal codes, and ordinances and other 

requirements and standards applicable to the Contractor’s employees, including, without limitation, federal 

and state laws governing wages and overtime, equal employment, safety and health, employees’ citizenship, 

withholdings, reports and record keeping.  Accordingly, the Town shall not be called upon to assume any 

liability for or direct payment of any salaries, wages, contribution to pension funds, insurance premiums or 
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payments, workers’ compensation benefits or any other amenities of employment to any of the Contractor’s 

employees or any other liabilities whatsoever, unless otherwise specifically provided herein. 

 

The Town will not include the Contractor as an insured under any policy the Town has for itself.  The Town 

shall not be obligated to secure nor provide any insurance coverage or employment benefits of any kind or 

type to or for the Contractor or the Contractor’s employees, sub-consultants, subcontractors, agents, or 

representatives, including but not limited to coverage or benefits related to: local, state, or federal income 

or other tax contributions, FICA, workers’ compensation, unemployment compensation, medical insurance, 

life insurance, paid vacations, paid holidays, pension or retirement account contributions, profit sharing,  

professional liability insurance, or errors and omissions insurance.  The following disclosure is provided in 

accordance with Colorado law: 

 

CONTRACTOR ACKNOWLEDGES THAT NEITHER IT NOR ITS AGENTS OR EMPLOYEES 

ARE ENTITLED TO UNEMPLOYMENT INSURANCE BENEFITS UNLESS CONTRACTOR 

OR SOME ENTITY OTHER THAN THE TOWN PROVIDES SUCH BENEFITS.  CONTRACTOR 

FURTHER ACKNOWLEDGES THAT NEITHER IT NOR ITS AGENTS OR EMPLOYEES ARE 

ENTITLED TO WORKERS’ COMPENSATION BENEFITS.  CONTRACTOR ALSO 

ACKNOWLEDGES THAT IT IS OBLIGATED TO PAY FEDERAL AND STATE INCOME TAX 

ON ANY MONEYS EARNED OR PAID PURSUANT TO THIS AGREEMENT. 

 

To the maximum extent permitted by law, the Contractor waives all claims against the Town for any 

Employee Benefits; the Contractor will defend the Town from any claim and will indemnify the Town 

against any liability for any Employee Benefits for the Contractor imposed on the Town; and the Contractor 

will reimburse the Town for any award, judgment, or fine against the Town based on the position the 

Contractor was ever the Town’s employee, and all attorneys’ fees and costs the Town reasonably incurs 

defending itself against any such liability.   

 

 16.00 GOVERNING LAW AND VENUE:  Venue for any and all legal matters regarding or 

arising out of this Agreement shall be exclusively in the District Court in and for Boulder County, State of 

Colorado.  This Agreement shall be governed by the laws of the State of Colorado.  

 

 17.00 ASSIGNMENT:  The Contractor shall not assign any of his rights or obligations under 

this Agreement without the prior written consent of the Town.  Upon any assignment even though consented 

to by the owner, the Contractor shall remain liable for the performance of the Work under this Agreement.  

 

 18.00 LAWFUL PERFORMANCE:  It is further agreed that no party to this Agreement will 

perform contrary to any state, federal, or county law, or any of the ordinances of the Town of Lyons, 

Colorado. 

 

 19.00 INVALID SECTIONS:  Should any section of this Agreement be found to be invalid, it 

is agreed that all other sections shall remain in full force and effect as though severable from the invalid 

part. 

 

 20.00    AGREEMENT CONTROLS: In the event a conflict exists between this Agreement and 

any term in any exhibit or document attached or incorporated into this Agreement, the terms in this 

Agreement shall supersede the terms in such exhibit. 
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  21.00   NOTICE:  Any notice required or permitted by this Agreement shall be in writing and 

shall be deemed to have been sufficiently given for all purposes if sent by delivery of same in person to the 

addressee or by courier delivery via Federal Express or other nationally recognized overnight air courier 

service, by electronically-confirmed facsimile or email transmission, or by depositing same in the United 

States mail, postage prepaid, addressed as follows: 

 

 

 The Town: Town of Lyons 

Attention: Town Administrator 

432 5th Avenue 

P O Box 49 

Lyons, CO 80540  

  

With a copy to: Town of Lyons Town Attorney 

c/o Michow Cox & McAskin, LLP 

6530 S. Yosemite St., Suite 200 

Greenwood Village, CO 80111 

  

 

Contractor: 

 

DeFalco Construction Company  

 Attention: Tony DeFalco, President 

P.O. Box 820 

Longmont, CO 80502 

 

 

 

 

The person or persons signing and executing this Agreement on behalf of each Party, do hereby warrant and 

guarantee that he/she or they have been fully authorized to execute this Agreement and to validly and legally 

bind such Party to all the terms, performances and provisions herein set forth. 

 

No officer or employee or agent of the Town shall be personally responsible for any liability arising under 

or growing out of the Agreement.   

 

IN WITNESS WHEREOF, the Parties hereto have executed four (4) original copies of this Construction 

Agreement, in accordance with Section 6.A. of the General Conditions.  Three counterparts have been 

delivered to the Town and one counterpart has been delivered to the Contractor.  All portions of the Contract 

Documents requiring a signature of the Town or Contractor have been signed or identified by the Town and 

the Contractor. 

 

 

SIGNATURE PAGE FOLLOWS 
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ATTEST: TOWN OF LYONS 

 

 

By:                                                                            By:                                                                      

 Debra K. Anthony, Town Clerk  Connie Sullivan, Mayor 

 

 

   

 

 

DEFALCO CONSTRUCTION COMPANY, 

a Colorado corporation  

 

 

  By:                                                                      

   Tony DeFalco, President 

 

  

STATE OF COLORADO ) 

COUNTY OF _____________ ) ss. 

 

The foregoing Construction Agreement was acknowledged before me this ____ day of ______________, 

20____, by Tony DeFalco as President of DeFalco Construction Company, a Colorado corporation. 

 

Witness my hand and official seal. 

My commission expires: ___________. 

 

 
_____________________________________ 

Notary Public 

(Required for all contracts pursuant to C.R.S. § 8-40-

202(2)(b)(IV)) 
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TOWN OF LYONS 

INVITATION TO BID 
 
FOR: 2016 Bohn Park 
Project Number: PW 20E1 

 
DATE: October 7, 2016 
PROJECT: Bid Package Project Number: PW 20E1 

 
INTRODUCTION/INVITATION: The Town of Lyons (Owner, Town) is requesting bids from 
qualified firms for work related to the 2013 flood disaster. Bids shall include 1) a breakdown of 
unit prices and quantities for anticipated labor, materials and equipment rates and 2) a Project 
Total  price  and  3)  a  schedule  for  completing  the  work.  All  work  shall  be  performed  in 
accordance with federal, state and local rules and regulations. The bid package is broken into 
phases of development with a base bid schedule and a series of bid alternates that may be 
selected in accordance with the Town’s best interests and costs. 

 
The Owner’s Representative is Sloane Nystrom, Town of Lyons. The Owner’s Representative’s 
address is 432 5th Avenue, Lyons, CO 80540; email: snystrom@townoflyons.com 

 
Pre-Proposal Conference: 
A Pre-Proposal Conference will be held on Thursday, October 20, 2016 at 11:00 am M.S.T. at 
the Town of Lyons Town Hall, 432 5th Avenue, Lyons, CO.  The purpose of this conference is to 
discuss this RFP and to provide assistance to contractors in the interpretation of this Request for 
Proposals (RFP) or any terms and conditions contained herein. Attendance at this conference is 
not mandatory, but is strongly encouraged. If the prebid meeting cannot be attended it is highly 
recommended that a site visit is performed prior to submitting responses. A Town of Lyons 
representative will be unable to attend individual meetings on site prior to award of the bid other 
than the pre-bid meeting. 

 
Proposals must be received no later than: 
Friday, November 4, 2016 at 2 p.m. MST.  Proposals received after this date and time will 
NOT be considered for award. 

 
INTERESTED PARTIES ARE INVITED TO SUBMIT A BID TO THE TOWN OF LYONS 
TO ROCKY MOUNTAIN E-PURCHASE SITE AT rockymountainbidsystem.com.   Bidders 
must post their submittal directly to the site on or before Friday, November 4, 2016 at 2 p.m. 
MST and bidders must also submit hard copies of their proposal directly to the Town of Lyons at 
432 5th Avenue, Lyons, Co by hand or by certified delivery in the following quantities: 

 
• One (1) Original Proposal, identified as “Original” 
• One (1) Copy of Proposal 

 

 
NOTE: All interested parties must include both the electronic submittal and the described hard 
copies according to instructions in order to be considered. 

mailto:snystrom@townoflyons.com
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All hard copy submissions of proposals shall be submitted in a sealed package and must be 
clearly marked as follows: 

 
PROPOSAL FOR 2016 Lyons Bohn Park Flood Recovery Construction Project 

Project Number: PW 20E1 
 
 
LOCATION OF BID OPENING: Lyons Town Hall, 432 5TH  Avenue, Lyons, Colorado 
80540. 
DATE/TIME OF BID OPENING: Friday, November 4, 2016 at 2 p.m. MST 

 
Americans with Disabilities Act (ADA):  If you need special services provided for under the 
Americans with Disabilities Act, contact the Town of Lyons at (303) 823-6622 at least 48 hours 
before the scheduled event. 

 
Please direct all questions concerning this RFP in writing to  snystrom@townoflyons.com.  No 
questions will be answered verbally; all questions must be in e-mail form.  All questions and 
answers  will  be  circulated  as  an  RFP  Addendum  on  the  Rocky  Mountain  E-Purchase 
site.  Questions will not be accepted after Thursday, October 27, 2016 at 4:00pm MST.  The 
final Addendum will be sent out no later than Monday October 31, 2016 at 11:00am MST. 

 
Copies of bidding documents obtained from any source other than the Town of Lyons or Rocky 
Mountain E-Purchasing are not considered authorized copies.  Only vendors who obtain bidding 
documents from either the Town or Rocky Mountain E-Purchasing system are guaranteed to 
receive addendum information, if such information is issued.   If you have obtained this 
document from a source other than the Town of Lyons or the Rocky Mountain E- 
Purchasing system, it is recommended that you obtain an official copy. 

 
 
 
The Town of Lyons reserves the right to reject any and all responses, to waive any informalities 
or irregularities therein, and to accept the proposal that, in the opinion of the Town, is in the best 
interest of the Town of Lyons, County of Boulder, State of Colorado. 

 
 
 
SCHEDULE: A non-binding notice of intent to accept Proposal is expected to be issued on or 
about December1, 2016. Contractor shall complete installation of base bid schedule item #1 on, 
or  before,  July  1,  2017  and  shall  reach  Substantial  Completion  which  is  defined  as  90% 
complete for the base bid schedule by July 1, 2017. Contractor shall complete work and reach 
Final  Completion  within  14  calendar  days  after  date  of  Substantial  Completion.  Final 
Completion should be met by July 14, 2017. Additional bid alternates (if selected) will extend 
the schedule as agreed upon and as determined by the Town. Contractor can dictate work start 
date and schedule as long as completion dates are met. Provide the following estimates for 
scheduling dates: 

mailto:snystrom@townoflyons.com
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Task Date 
Mobilization  
Completion of rough grading  
Completion of instream improvements  
Completion of fine grading  
Completion of Irrigation System  
Completion of trail, elevated decking and bridge  
Placement of Topsoil  
Ecological Plantings  
Completion  
Demobilization  

 
SUBMITTAL REQUIREMENTS: The following items are to be included in the Proposal: 
(a) Contact information, including an official e-mail address to receive notifications and updates. 
(b) Completed Bid Form for Unit Price Contracts 
(c) Completed Certificate of Compliance as required by §8-17.5-101 et seq., Colorado Revised 
Statutes. 
(d) Proposed Construction Schedule. 
(e) Significant subcontractors and suppliers over $50,000. Provide name, service provided, and 
contract amount. 
(f) Comments to the proposed Contract Documents. Post-award comments to the Contract 
Documents not included in the Proposal shall not be considered. 
(g) Short description of company’s practical knowledge, proposed equipment to be used and 
financial resources to complete the Work. Name and qualifications of proposed Project 
Superintendent 
(h) AIA Form 305 (or similar form to be supplied and filled out by Bidder) 
(i) Bid Bond 
(j) Certificate of Insurance 
(k) Affirmative Action Form 
(l) FEMA Addendum Form 

 
LEGAL REQUIREMENTS: The successful Bidder will be required to furnish, as part of the 
Contract Documents, insurance certificates in the amount specified in the Contract Documents, a 
Performance Bond and Labor & Materials Payment Bond, each in an amount equal to 100% of 
its Contract price, said bonds to be issued by a responsible corporate surety approved by the 
Board of Trustees and shall guarantee the faithful performance of the Contract and the terms and 
conditions therein contained and shall guarantee the prompt payment of all materials and labor 
and protect and save harmless the Town from claims and damages of any kind caused by the 
operations of the Contractor. 

 
Bidders will be required to submit evidence that they have a practical knowledge of and the 
financial resources to complete the Work. Bidder shall submit the name and qualifications, 
including resume, for the proposed Project Superintendent (See General Conditions No. 13). 
Evidence of financial stability must be provided upon request. 

 
CRITERIA FOR EVALUATING PROPOSALS: Proposals will be evaluated based on: 
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(a) Proposed schedule. 
(b) Proposed Fee. 
(c) Responsiveness to this RFP. 
(d) AIA Form 305 (or similar form to be supplied and filled out by Bidder) 
(e) Any other criteria deemed material by the Town. 

 
 
 
PROCEDURE FOR MAKING AWARDS: The Proposals are expected to be evaluated by the 
Engineer, Owner’s Representative and, possibly, Town staff, who will make a recommendation 
to the Town’s Board of Trustees. No submittal shall be withdrawn for a period of sixty (60) days 
subsequent to the opening of proposals without the consent of the Town or delegated 
representative. 

 
The Town of Lyons reserves the right to reject any or all qualifications and to waive 
informalities and minor irregularities in proposals received, and to accept any portion of or all 
items proposed if deemed in the best interest of the Town to do so. 

 
Award of contract will be based on lowest responsible bid of base bid and selected bid 
alternates. 



 

 
 

Bohn Park 
Bid Schedule 

 

 
October 4, 2016 - 

 
Prepared By: 

 
 

Bid Item ITEM UNIT QUANTITY UNIT PRICE TOTAL 

 BASE BID SCHEDULE NO. 1     
1 General Conditions / Mobilization LS 1  $ - 
2 6' Temporary Chainlink Construction Fence LS 1  $ - 
3 Traffic Control LS 1  $ - 
4 Tree Protection Fencing LS 1  $ - 
5 Construction Surveying LS 1  $ - 
6 Miscellaneous Demolition / Debris Removal LS 1  $ - 
7 Clearing and Grubbing LS 1  $ - 
8 Earthwork (Complete In Place) LS 1  $ - 
9 Earthwork (Import / Fill) LS 1  $ - 

10 Native seed disturbed areas LS 1  $ - 
11 Additional Construction Surveying HRS 40  $ - 

      
 River Restoration     

12 Construction Layout and Staking LS 1  $ - 
13 Water Control LS 1  $ - 
14 Clearing and Grubbing LS 1.000  $ - 
15 Tree Removal (4" Diameter and Greater) EA 16  $ - 
16 Stump Removal EA 16  $ - 
17 Sandstone flat Boulders 3'-4' TN 430  $ - 
18 Earthwork, Excavation and Haul offsite CY 8,700  $ - 
19 Earthwork Excavation, Cut/Fill onsite CY 1,300  $ - 
20 Terracing sandstone flat boulders 3'-4' TN 450  $ - 
21 Stairs - sandstone flat boulders 5'-6' TN 75  $ - 
22 Boulders 3'-4' TN 1,280  $ - 
23 Riprap scour pool protection CY 120  $ - 
24 Trees with Root Wad EA 50  $ - 
25 Ballast Boulders TN 230  $ - 
26 Habitat Boulders 3'-4' TN 150  $ - 
27 Habitat Boulders 5'-6' TN 115  $ - 
28 Crests and Toes Boulders 3'-4' TN 400  $ - 
29 Rip Rap CY 835  $ - 

      
 Additional Included Items     

30 Additional Excavator Time as directed by S2o HR 40  $ - 

      
 Ecological Restoration     

31 Erosion Control Fabric (Nedia Koir Mat 700 ) SY 3254  $ - 
32 Import Topsoil (6" thick) CY 1097  $ - 
33 Soil Amendment - A-1 Organics Biocomp, Class 1 (100 CY/AC) - Material Only AC 1.36  $ - 
34 Soil Amendment - Granular Endo Mychorrizal Inoculum (20#/AC) - Material Only AC 1.36  $ - 
35 Soil Amendment - Granular Humate (250#/AC) - Material Only AC 1.36  $ - 
36 Soil Amendment - Biosol 7-2-1 Organic Fertilizer (1500#/AC) - Material Only AC 1.36  $ - 
37 Soil Amendment - Application and Tillage (6" - 12" depth multiple passes) AC 1.36  $ - 
38 Seeding - Drill Seeding AC 2.66  $ - 
39 Straw Mulch (4000#/AC), Crimp, Tackifier AC 2.66  $ - 
40 Planting - Herbaceous Wetland Plants (16 CI) EA 2370  $ - 
41 Planting - Willow Tublings (10 CI X 2' OC) and/or Willow Cuttings (4' long x 3/4" min EA 1183  $ - 
42 Planting - Deciduous Trees & Shrubs (14" Tall 1-GAL) EA 872  $ - 
43 Planting - Deciduous Trees (5 GAL) EA 79  $ - 
44 Planting - Deciduous Trees (2" CAL) EA 58  $ - 
45 Maintenance - Weed Control - Herbicide (2 Years) AC 2.66  $ - 
46 Maintenance - Seed (2 Years) AC 2.66  $ - 
47 Maintenance - Plants (Temporary Irrigation/Watering) AC 2.66  $ - 
48 Maintenance - Plants (2 Years) AC 1.36  $ - 

      



 

 
 
 
 
 

 Flagstone Picnic Area     
49 Pre-Cast Concrete Picnic Table EA 3  $ - 
50 3 Bank Grill 24" x 60" EA 1  $ - 
51 Stone Base for Grill EA 1  $ - 
52 Lyons Sandstone Seatwall LF 35  $ - 
53 Lyons Red Flagstone Plaza SF 305  $ - 

      
 ADA Fishing Access     

54 Decorative Concrete SF 458  $ - 
55 Sculpted Decorative Concrete SF 351  $ - 

      
 Elevated Boardwalk     

56 Elevated Boardwalk LF 172  $ - 
57 Steel Cable Railing LF 344  $ - 
58 Timber Headwall LF 76  $ - 

      
 4th Avenue Pedestrian Bridge     

59 Install Bridge and abutments LS 1  $ - 

      
 Civil     
 Erosion Control (Bohn Park Only)     

60 - Silt Fence LF 4,595  $ - 
61 - Tree Protection LF 4,009  $ - 
62 - Erosion Control Log EA 7  $ - 
63 - Surface Roughening AC 10  $ - 
64 - Sediment Trap EA 5  $ - 
65 - Inlet Protection EA 4  $ - 
66 - Stabilized Staging Area SF 19,816  $ - 
67 - Concrete Washout Area EA 1  $ - 
68 - Vehicle Tracking Control EA 2  $ - 

      
 Storm Sewer     

69 - Install 24"  Class III RCP LF 120  $ - 
70 - Install 18" Class III RCP LF 466  $ - 
71 - Install 4" ADS Corrugated  Slotted Drainage Pipe LF 700  $ - 
72 - Install 24" Flared End Sections EA 3  $ - 
73 - Install 6' Manhole EA 1  $ - 
74 - Install Type M Soil Riprap Basin at Pipe Outlet CY 30  $ - 
75 -  Install Type M Soil Riprap CY 52  $ - 

      
 Water Quality Pond Structures     

76 - Pond 1 Outlet Structure LS 1  $ - 
77 - Pond 2 Outlet Structure LS 1  $ - 
78 - Pond 4 Outlet Structure LS 1  $ - 
79 - Pond 1 Chase Drain LS 1  $ - 
80 - Pond 7 Chase Drain LS 1  $ - 
81 - Concrete Cross Pan LS 1  $ - 

      
 Sanitary Sewer     

82 - Install 8" SDR-35 PVC Sanitary Sewer Main (complete-in-place) LF 665  $ - 
83 - Install 8" x 4" Wye Service Connection EA 2  $ - 
84 - Install 4" SDR-35 PVC Sanitary Sewer Service Line (complete-in-place) LF 456  $ - 
85 - Install 4-Ft. Manhole EA 6  $ - 

      
 Electrical     

86 Parking Lot Lighting LS 1  $ - 
87 Electrical Service Distribution LS 1  $ - 
88 Site Lighting and Power LS 1  $ - 

      



 

 
 
 
 
 
 
 

 Site Furnishings/Misc.     
89 Parking Kiosk EA 2  $ - 
90 CONCRETE PAVING: 8” GRAY, STANDARD FINISH – VEHICULAR PARKING AREAS SF 3,888  $ - 
91 CONCRETE PAVING: 5” GRAY, STANDARD FINISH – WALKS SF 4,731  $ - 
92 6” CRUSHER FINES PAVING – GREY (NON-STABILIZED) SF 70,840  $ - 
93 Picnic Areas EA 14  $ - 
94 CLASS 6 GRAVEL ROAD BASE – GRAVEL PARKING SF 111,320  $ - 
95 6"x6"x8' Brown Pressure Treated Timbers EA 222  $ - 
96 Stone Steps LF 50  $ - 
97 Step Railing LF 44  $ - 
98 Concrete Curb Stop EA 231  $ - 
99 Dumpster Enclosure LS 1  $ - 

100 Decorative Planters (9' Diameter Circle) EA 5  $ - 
101 Trash Receptacles (3 bay) EA 4  $ - 
102 Coal Bins EA 4  $ - 
103 Pre-Cast Concrete Picnic Tables EA 21  $ - 
104 Park Grill-Small EA 16  $ - 
105 Bike Rack (install only) EA 6  $ - 
106 2 Rail Wood Fence LF 3,108  $ - 

      
 Irrigation     

107 Pump Station EA 1  $ - 
108 Power Drop EA 1  $ - 
109 Controller EA 1  $ - 
110 Drilling for new Well EA 1  $ - 

      
 Structures     

111 Restroom - Custom (1,085 SF) EA 1  $ - 

      
112 MINOR CONTRACT REVISIONS LS 1 $ 150,000.00 $ 150,000.00 

      
 BID ALTERNATE NO. 1A     

113 General Conditions / Mobilization LS 1  $ - 
114 Miscellaneous Demolition / Debris Removal LS 1  $ - 
115 Clearing and Grubbing LS 1  $ - 

 Skate Park   
116 Skate Park (8000 SF) LS 1  $ - 
117 Skate Park Subdrain LS 1  $ - 
118 Native seed disturbed areas LS 1  $ - 
119 Lyons Sandstone Retaining Wall LF 93  $ - 
120 Earthwork (Import / Fill) CY 900  $ - 

      
 Landscape     

121 Shrubs/ Ornamental Grasses (5 gallon) EA 108  $ - 
122 Ornamental Trees (2" Caliper B&B) EA 5  $ - 
123 Deciduous Trees (2.5" Caliper B&B) EA 24  $ - 

      
 Irrigation     

124 Native Areas LS 1  $ - 
125 Shrub Beds LS 1  $ - 

 BID ALTERNATE NO. 1B     
 Skate Park   

126 Skate Park (additional4000 SF) LS 1  $ - 

      



 

 
 
 

 BID ALTERNATE NO. 2A     
127 General Conditions / Mobilization LS 1  $ - 
128 Miscellaneous Demolition / Debris Removal LS 1  $ - 
129 Clearing and Grubbing LS 1  $ - 
130 Additional Construction Surveying HRS 40  $ - 
131 Earthwork (Complete In Place) LS 1  $ - 
132 Earthwork (Import / Fill) LS 1  $ - 
133 Native Seed - disturbed areas LS 1  $ - 

      
 Bohn Field (Lighted)     

134 Atheltic Field Lighting LS 1  $ - 
135 Bohn Field Stone Sign (Donated) LS 1  $ - 
136 Backstop (40' long x 20' high) EA 1  $ - 
137 Chainlink Fencing (10' height) LF 250  $ - 
138 Chainlink Fencing (8' height) LF 959  $ - 
139 Pedestrian Gate EA 4  $ - 
140 Fence Padding LF 1,209  $ - 
141 Dugout (PW Athletics) EA 2  $ - 
142 Players Bench EA 4  $ - 
143 Dugout Bat Racks EA 2  $ - 
144 Bleachers (PW Athletics 3 row/std with 8" rise) EA 4  $ - 
145 Foul Poles EA 2  $ - 
146 Bases Package LS 1  $ - 
147 Digital Scoreboard EA 1  $ - 
148 12' Wide Access Gate EA 1  $ - 
149 Topsoil CY 1,444  $ - 
150 Bluegrass Sod w/ Soil Prep SF 77,988  $ - 
151 CONCRETE PAVING: 5” GRAY, STANDARD FINISH – WALKS SF 10,680  $ - 
152 Dirt Infield SF 13,790  $ - 

      
 Batting Cage     

153 CONCRETE PAVING: 5” GRAY, STANDARD FINISH – WALKS SF 1,152  $ - 
154 Batting Tunnel Structure (PW Athletics) EA 1  $ - 
155 Chainlink Fence (8' height) LF 131  $ - 
156 Pedestrian Gate EA 1  $ - 

      
 Electrical     

157 Electrical Service Distribution LS 1  $ - 
158 Site Lighting and Power LS 1  $ - 

      
 Irrigation     

159 Turf Areas SF 77,988  $ - 
160 Native Areas LS 1  $ - 
161 Shrub Beds LS 1  $ - 

      
161 MINOR CONTRACT REVISIONS LS 1 $ 50,000.00 $ 50,000.00 

      
 BID ALTERNATE NO. 2B     

162 General Conditions / Mobilization LS 1  $ - 
163 Miscellaneous Demolition / Debris Removal LS 1  $ - 
164 Clearing and Grubbing LS 1  $ - 
165 Earthwork (Complete In Place) LS 1  $ - 
166 Earthwork (Import / Fill) LS 1  $ - 
167 Native Seed - disturbed areas LS 1  $ - 

 2nd Avenue Trailhead     
168 Gravel Parking (Class 6 Gravel Road Base) SF 55,577  $ - 
169 6"x6"x8' Brown Pressure Treated Timbers EA 100  $ - 
170 Concrete Curb Stop EA 115  $ - 
171 Vehicular Grey Concrete Paving SF 1,296  $ - 
172 Parking Kiosk EA 1  $ - 
173 Parking Lot Lighting LS 1  $ - 
174 2 Rail Wood Fence LF 204  $ - 

      



 

 
 
 
 
 
 
 

 BID ALTERNATE NO. 3     
175 General Conditions / Mobilization LS 1  $ - 
176 Miscellaneous Demolition / Debris Removal LS 1  $ - 
177 Clearing and Grubbing LS 1  $ - 
178 Earthwork (Complete In Place) LS 1  $ - 
179 Earthwork (Import / Fill) LS 1  $ - 
180 Additional Construction Surveying HRS 40  $ - 

      
 Vasquez Field (Non-Lighted)     

181 Backstop (40' long x 20' high) EA 1  $ - 
182 Vasquez Memorial Field Stone Sign (Donated) LS 1  $ - 
183 Chainlink Fencing (10' height) LF 250  $ - 
184 Chainlink Fencing (8' height) LF 229  $ - 
185 Removable Fencing LF 730  $ - 
186 Pedestrian Gate EA 4  $ - 
187 Fence Padding LF 1,209  $ - 
188 Dugout EA 2  $ - 
189 Foul Poles EA 2  $ - 
190 Bases Package LS 1  $ - 
191 Players Bench EA 4  $ - 
192 Bat Racks EA 2  $ - 
193 Bleachers (PW Athletics 3row/std with 8 "rise) EA 4  $ - 
194 12' Wide Access Gate EA 1  $ - 
195 Topsoil CY 1,870  $ - 
196 Bluegrass Sod w/ Soil Prep SF 101,006  $ - 
197 Dirt Infield SF 13,790  $ - 

      
 Sports Courts     

198 Post Tension Concrete Courts EA 2  $ - 
199 Court Striping EA 2  $ - 
200 10' High Chainlink Fence LF 701  $ - 
201 Pedestrian Gate EA 4  $ - 
202 Perimeter Concrete 6" Mow Strip LF 786  $ - 
203 Tennis Net EA 2  $ - 
204 Tennis Posts EA 2  $ - 
205 Basketball Poles- Gared Sports (model GN45) EA 4  $ - 
206 Basketball Goals- Gared Sports (model Titan7550) EA 4  $ - 
207 Basketball Backboards- Gared Sports (model 1750 B) EA 4  $ - 

      
 Natural Play Area     

208 EWF Safety Surfacing SF 6,181  $ - 
209 Subdrain LS 1  $ - 
210 Playground Edger LF 880  $ - 
211 Log Edger LF 189  $ - 
212 Log Climbers LS 1  $ - 
213 Tree Cookies LS 1  $ - 
214 Fallen Logs LS 1  $ - 
215 Stone Bear Cave EA 3  $ - 
216 Leaning Stone Slabs EA 1  $ - 
217 Wacky Posts EA 12  $ - 
218 Spiral Wood Bench EA 4  $ - 
219 Embankment Slide (3' height) w/ sit-down bar LS 1  $ - 
220 Willow Tunnel LS 1  $ - 
221 Log Teepee EA 2  $ - 

      



 

 
 
 
 

 Small Playground     
222 Play Structure - relocation of existing play equipment LS 1  $ - 
223 EWF Safety Surfacing SF 4,305  $ - 
224 Playground Edger LF 250  $ - 
225 ADA Accessible Ramp EA 1  $ - 
226 Subdrain LS 1  $ - 

      
 Climbing Area     

227 ID Structures (1 Piece) LS 1  $ - 
228 EWF Safety Surfacing SF 2,016  $ - 
229 Playground Edger LF 186  $ - 
230 ADA Accessible Ramp EA 1  $ - 
231 Subdrain LF 1  $ - 

      
 Slackline Area     

232 Slackline Posts EA 4  $ - 

      
 Landscape     

233 Soil Amendments CY 2,200  $ - 
234 Wood Mulch (Shrub Bed) SF 13,599  $ - 
235 Bluegrass Sod SF 202,790  $ - 
236 Topsoil (sod) CY 3,755  $ - 
237 Native Seed (Hydromulch) SF 416,098  $ - 
238 Shrubs (5 gallon) EA 221  $ - 
239 Evergreen Trees (8'-10' Height B&B) EA 17  $ - 
240 Ornamental Trees (2" Caliper B&B) EA 49  $ - 
241 Deciduous Trees (2.5" Caliper B&B) EA 48  $ - 
242 Steel Edger LF 133  $ - 

      
 Structure     

243 Shade Structure 1 - Custom (1,085 SF) EA 1  $ - 
 

244 
 
Shade Shelter A - Craftsman Gable 30’ X 30’ with square columns and stone wrap 

 
EA 

 
1 

  
$ - 

 
245 

 
Shade Shelter B - Craftsman Gable 15’ X 20’ with square columns 

 
EA 

 
2 

  
$ - 

      
 Electrical     

246 MULTI-PURPOSE SPORT COURT LIGHTING LS 1  $ - 
247 Site Lighting and Power LS 1  $ - 

      
 Site Furnishings/Misc.     

248 CONCRETE PAVING: 5” GRAY, STANDARD FINISH – WALKS SF 13,295  $ - 
249 Trash Receptacles (3 bay) EA 2  $ - 
250 Coal Bins EA 1  $ - 
251 Bohn Park Entry Sign (Donated) EA 1  $ - 
252 Pre-Cast Concrete Picnic Tables EA 13  $ - 
253 Park Grill-Large EA 3  $ - 
254 Vehicular Access Gates EA 2  $ - 
255 Backstop (20'x40') EA 1  $ - 
256 Stripstone Edger LF 634  $ - 
257 Lyons Sandstone Landscape Boulder EA 66  $ - 
258 Lyons Sandstone Boulder Seatwall LF 271  $ - 
259 Lyons Sandstone Boulder Retaining Wall LF 867  $ - 

      
 Irrigation     

260 Turf Areas SF 304,134  $ - 
261 Native Areas SF 341,800  $ - 
262 Shrub Beds SF 13,599  $ - 

      
263 MINOR CONTRACT REVISIONS LS 1 $ 150,000.00 $ 150,000.00 

 
TOTAL    $ - 
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Base Bid Item No. 1: River and river walk improvements – Bid Items 1 to 112: 
Base Bid Item 1 shall include items 1 to 107 in the unit price bid schedule including all work 
associated with the construction of the instream river improvements, the northern and southern 
overflow channels, the ecological restoration, establishing a water supply with the drilling of a 
new well, pump and electrical supply, temporary irrigation to the ecological restoration zones, 
river walk improvements including the trail, picnic areas, stone picnic area, ADA fishing access, 
elevated boardwalk, 4th Avenue bridge and abutments, gravel parking, utilities, water quality 
infrastructure and the custom restroom structure and related amenities including lighting, 
fencing. Indicate below the total amount for work as indicated in the documents for Base Bid 
Item No. 1. 

 
Base Bid:   Dollars ($ )   

 
 
 
Bid Alternate No. 1A: Bid Items 113 to 125 
Bid Alternate No. 1 shall include items 108 to 121 in the unit price bid schedule including all 
work associated with the construction of the 8,000 SF skatepark package (not to include the 
additional 4,000 sf), the subdrain improvements to drain the skatepark to ditch, embankment and 
site work surrounding the skate park, landscape and irrigation within the bid schedule limits and 
miscellaneous sitework associated with the skatepark development. 
Indicate below the total amount for work as indicated in the documents for Bid Alternate No. 1A. 

 
Base Bid:   Dollars ($ )   

 
 
 
Bid Alternate No. 1B: Bid Items 126 
Bid Alternate No. 1B shall include item 122 in the unit price bid schedule including all work 
associated with the construction of the additional 4,000 SF skatepark feature. 
Indicate below the total amount for work as indicated in the documents for Bid Alternate No. 1B. 

 
Base Bid:   Dollars ($ )   

 
 
 
Bid Alternate No. 2A: Bid Items 127 to 161 
Bid Alternate No. 2A shall include items 123 to 156 in the unit price bid schedule including all 
work associated with the construction of Bohn Field, including lighting, digital scoreboard, 
bleachers, dugout, backstop, foulpoles, fencing, landscape, irrigation, base package, site work, 
amenities, batting cage and related site work within bid alternate 2A boundaries. Work shall also 
include overlot grading of park and temporary seeding of all disturbed areas. 
Indicate below the total amount for work as indicated in the documents for Bid Alternate No. 2A. 

 
Base Bid:   Dollars ($ )   
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Bid Alternate No. 2B: Bid Items 162to 174 
Bid Alternate No. 2B shall include items 157 to 168 in the unit price bid schedule including all 
work associated with the construction of the 2nd Avenue Trailhead including grading, parking lot, 
lighting and fencing as noted within the bid alternate 2B boundaries 
Indicate below the total amount for work as indicated in the documents for Bid Alternate No. 2B. 

 
Base Bid:   Dollars ($ )   

 
 
 
 
Bid Alternate No. 3: Bid Items 1 to 263 
Bid Alternate No. 3 shall include all bid items 1 to 255 in the unit price bid schedule minus 
duplicate items 1 to 10, 113 to 115, 127 to 133, 162 to 167 for all work associated with the build 
out of the entire park including all items identified in the base bid item no. 1, bid alternate no. 
1A, 1B, and bid alternate no. 2A, 2B. 
Indicate below the total amount for work as indicated in the documents for Bid Alternate No. 3. 

 
Base Bid:   Dollars ($ )   
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UNIT PRICES 
For additional bid items, the unit price bid schedule and the following unit prices shall be 
applicable for the specific items listed. Unit Prices shall be complete, in place including required 
labor, materials, permits, equipment, implements, testing, parts and supplies necessary for, and 
incidental to proper installation, as indicated on the Drawings, and in the Specifications. Only 
one number shall be submitted for each unit price, to be used for quantities being added to or 
subtracted from the Work. Unit Costs are to be used for quantity changes of 25% or less. 

 
1. The Contractor agrees that for requested and/or required changes in the scope of work, the 
Contract Sum shall be adjusted in accordance with the following unit prices, where the Owner 
elects to use this method of determining costs. 

 
2. The Contractor is advised that the unit prices will enter into the determination of the 
successful bidder. Unreasonable prices may result in rejection of the entire bid proposal. 

 
3. Unit prices for irrigation shall include pipe, fittings, valves, concrete thrust block and 
stablizers, and other items shown on the Drawings, as described in the Specifications or 
recommended by the manufacturer as part of the installation. 

 
EARTHWORK AND UTILITIES 
ITEM UNIT PRICE 
Pot Holing $ CY 
Pot Holing Vacuum Truck $  HR 
Imported Fill                                                              $                                      CY 
Earthwork - Cut and Stockpiling                               $                                      CY 
Earthwork – Fill                                                         $                                      CY 
Topsoil Stripping and Stockpiling                             $                                      CY 
Topsoil Spreading and Placement                              $                                      CY 
Sanitary Sewer Pipe – 8” PVC                                   $                                      LF 
Sanitary Sewer Pipe – 6” PVC                                   $                                      LF 
Sanitary Sewer - Cleanout                                         $                                      EA 
Sanitary Sewer – Manhole                                         $                                      EA 
Irrigation Supply Pipe – 18” PVC                             $                                      LF 
Irrigation Supply Pipe – 6” PVC                               $                                      LF 
Irrigation Supply Pipe – Blow Off Valve                  $                                      EA 
Irrigation Supply Pipe – Manhole                              $                                      EA 
Erosion Control - Silt Fence                                      $                                      LF 
Erosion Control – Bales                                             $                                      EA 
Erosion Contol – Gutter Wattle                                 $                                      LF 
Erosion Control – Inlet Wattle                                   $                                      LF 
Erosion Control – Ditch Wattle                                 $                                      LF 
Perforated Pipe                                                           $                                      LF 
Underdrain – 6” PVC                                                 $                                      LF 
Underdrain – Cleanout                                               $                                      EA 
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IRRIGATION 
ITEM                                                                                                  UNIT PRICE 
Irrigation for Turf (seed or sod) areas less than 10 feet in width       $                                      SF 
Irrigation of Turf (seed or sod) 10 feet or greater in width                $                                      SF 
Pop-Up Spray Sprinkler with nozzle – Gear Driven Rotor               $                                      EA 
Pop-Up Spray Sprinkler with nozzle – Impact Rotor                        $                                      EA 
Drip Irrigation – per Shrub, Perennial or Grass in planting bed        $                                      EA 
Drip Irrigation – per one Tree in Turf                                                $                                      EA 
Sleeve Pipe –2”                                                                                  $                                      LF 
Sleeve Pipe - 4”                                                                                  $                                      LF 
Sleeve Pipe - 6”                                                                                  $                                      LF 
Sleeve Pipe – 8”                                                                                 $                                      LF 
Sleeve Pipe – 16”                                                                               $                                      LF 
1” Electric Valve with box and decoder                                            $                                      EA 
1.5” Electric Valve with box and decoder                                         $                                      EA 
1” Electric Valve with box and decoder                                            $                                      EA 
1” Drip Valve with box and decoder                                                 $                                      EA 
Isolation Gate Valve Assembly – 12”                                                $                                      EA 
Quick Coupling Valve Assembly                                                      $                                      EA 
Manual Drain Valve Assembly                                                          $                                      EA 
Remote Control Valve Assembly for Sprinkler Laterals – 1”           $                                      EA 
Remote Control Valve Assembly for Sprinkler Laterals – 1.5”        $                                      EA 
Remote Control Valve Assembly for Sprinkler Laterals – 2”           $                                      EA 
Remote Control Valve Assembly for Sprinkler Laterals – 3”           $                                      EA 
Remote Control Valve Assembly for Drip Laterals – 1”                   $                                      EA 
Flush Cap Assembly                                                                          $                                      EA 
Mainline Pipe – 1.25”                                                                        $                                      LF 
Mainline Pipe – 1.5”                                                                          $                                      LF 
Mainline Pipe – 2”                                                                             $                                      LF 
Mainline Pipe – 3”                                                                             $                                      LF 
Mainline Pipe– 4”                                                                              $                                      LF 
Lateral Pipe – 1”                                                                                $                                      LF 
Lateral Pipe – 1.25”                                                                           $                                      LF 
Lateral Pipe – 1.5”                                                                             $                                      LF 
Lateral Pipe – 2.5”                                                                             $                                      LF 
Rain Sensor                                                                                        $                                      EA 
2-wire maxi cable 14 gauge                                                               $                                      EA 

 
MISCELLANEOUS ITEMS 
Construction Fence (Chainlink Fence)                                              $                                      LF 
Construction Fence (Chainlink Fence Gate)                                      $                                      EA 
Contractor will adhere to all Federal, State, and local laws and codes, license, permits and 
inspections. All work will be completed to proportional trade standards and building codes. Not 
all items included on the bid form list are included on the drawings. These unit prices are being 
obtained in order to add items in the field as required to suit field conditions. 
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Bidder acknowledges that the Owner has the right to delete items in the Bid or change quantities 
at his sole discretion without affecting the Agreement or prices of any item. 

 
SPECIAL PROVISIONS: Bidder acknowledges reading and understands special provisions. 
  (Initial) 

 
Bidder understands that the Town Board reserves the right to reject any or all bids and to waive 
any informality in the bidding. 

 
The Bidder agrees that this bid shall be good and may not be withdrawn for a period of sixty 
(60) calendar days after the scheduled closing time for receiving bids. 

 
It is understood that this bid becomes a part of the Contract Documents upon the signing of the 
Contract, and failing to comply with any part of this bid will be taken as failure to comply with 
said Contract and will be just cause for rejection of the work. 

 
Upon receipt of Notice of Award of this Bid, Bidder will execute the formal contract within ten 
(10) days and deliver Certificates of Insurance and a surety bond or bonds as required by the 
General Conditions for the faithful performance of this Contract. 

 
Respectfully submitted, 

(Bidder) 

By:   

 

 
(SEAL) if bid is by a Corporation 

 
Title:   

 
 
 
 
 
(Business Address) 
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BIDDER'S QUALIFICATION DATA 
 

All questions must be answered clearly and comprehensively. If necessary, separate sheets may be attached. The Bidder may submit 
additional information. 

 
 

1. Name of Bidder:    
 

2. Main office address:   
 
 
 

3. Phone:    Fax #    
 

4. Bidder's federal tax identification number    
 

5. Bidder’s DOT #:     
 

6. The Bidder is organized as a    
 

7. The date the Bidder was organized in its current form:   
 

8. If a corporation, the state where it is incorporated:   
 

9. How many years have you been engaged in the contracting business under your present firm or trade name:   
 

10. Contract(s) on hand: (List these, showing amount of each contract and the anticipated completion date.) 
 

Job:    $:    Completion Date:    
 

Job:    $:    Completion Date:    
 

Job:    $:    Completion Date:    
 

Job:    $:    Completion Date:    
 
 

General character or work performed by your company: 
 

10. Have you ever been debarred or suspended by a government from consideration for the award of contracts?    If so, where 

and why?     
 
 

11. Have you ever been charged liquidated damages on a contract?   If so, where and why?    
 
 
 
 

12. List your major equipment AVAILABLE FOR THIS PROJECT:   
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13. 
List three projects of similar nature to this project: 

a. Job/$   /   

Contact Name/Phone     
 

b. Job/$   /   
 

Contact Name/Phone    
 

c. Job/$   /   
 

Contact Name/Phone    
 

14. Provide a list of all work performed by your company in the last three years over $50,000.00 include type of job with the 
owner's name and phone number. 

 
 
 
 
 
 
 
 
 
 

15. Background and experience of the principal members of your organization, including officers: 
 
 
 
 
 
 
 
 
 
 

16. Bonding Limit: $    
 

17. Bonding Company:   Phone #    
 

Address:    
 

18. Bank Reference(s):    
 
 
 

19. Will  you,  upon  request,  complete  a  detailed  financial  statement  and  furnish  any  other  relevant  information  that  may 
reasonably be required by the Supply Irrigating Ditch Company?     Yes    No 

 
 
 

CONTRACTOR:    DATE:    
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BIDDER'S OFFICIALS’ DATA 
 

Bidder's name                                                                                                                                                                         
For each officer of a corporation, partner of a firm, or owner of a sole proprietorship, provide the following information: 
(Use additional sheets as necessary.) 

 
 

Name of bidder’s company                                                                                                                                                     

Title or Position                                                                                                                                                                       

Home address                                                                                                                                                                        

City, State, Zip                                                                                                                                                                        
 
 

List below other companies with whom bidder has been affiliated within the last 10 years 

Name                                                                                                                                                                                      

Title or Position                                                                                                                                                                       

Home address                                                                                                                                                                        

City, State, Zip                                                                                                                                                                        

 
Name                                                                                                                                                                                      

Title or Position                                                                                                                                                                       

Home address                                                                                                                                                                        

City, State, Zip                                                                                                                                                                        

 
Name                                                                                                                                                                                      

Title or Position                                                                                                                                                                       

Home address                                                                                                                                                                        

City, State, Zip                                                                                                                                                                        

 
Have any of the above-named companies ever been disbarred or suspended from participation in the award of contracts with a 
government?   Yes    No. If yes, explain. 



 

List all sub contractors performing more than 10% of the work 
 
 
 
 
 

ITEM SUB CONTRACTOR 
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TOWN OF LYONS, COLORADO 
CONSTRUCTION AGREEMENT 

Project Number PW20E1 
 

 
 

This AGREEMENT is made and entered into this   day of   , 2016, by and between the TOWN OF 
LYONS, COLORADO, a municipal corporation of the State of Colorado, with offices at 432 5th  Avenue, Lyons, 
Colorado 80540 (the “Town” or “Owner”), and 

(the "Contractor"). 
, whose address is 

 

 
 

WITNESSETH 
 

WHEREAS, the Town desires to obtain all necessary components to complete the scope of work for a RFP or Bid Pack 
No.   (“Bid Pack”) issued by the Town; and 

 
WHEREAS, in response to the Bid Pack, the Town received bids or proposals, including one from the Contractor (“Bid 
Proposal”); and 

 
WHEREAS, the Town has reviewed the Bid Proposal from the Contractor for the completion  of said  work, and the 
Town finds said Bid Proposal acceptable and deems it the lowest responsible and responsive Bid proposal received; and 

 
WHEREAS, the Town desires to contract with the Contractor subject to the terms of this Agreement and all other 
Contract Documents. 

 
NOW, THEREFORE, for the consideration herein expressed, it is agreed as follows by and between the Town and the 
Contractor that the Contractor shall perform the following: 

 
THE PARTIES AGREE AS FOLLOWS: 

 
1.00    SCOPE OF WORK: The Contractor will furnish all tools, equipment, machinery, materials, supplies, 

superintendence, insurance, transportation, and other construction accessories, and services specified or required to be 
incorporated in and form a permanent part of the construction and completion of the work proposed to be done under this 
Agreement (“Work” or “Scope of Work”).  In addition, the Contractor shall provide and perform all necessary labor in a 
first-class and workmanlike manner and in accordance with the conditions and prices stated in the Bid Proposal and the 
requirements, stipulations, provisions, and conditions of the Contract Documents and Design Documents, including Plans 
and Specifications, as defined in the attached General Conditions.  The Contractor shall further perform, execute, construct, 
and complete all things mentioned to be done by the Contractor and all work covered by the Owner’s official award of this 
contract to the Contractor, such award being based on the acceptance by the Owner of the Contractor’s bid, or part thereof. 

 
2.00        THE CONTRACT DOCUMENTS:  This Agreement incorporates all the Contract Documents, which 

together represent the entire and integrated agreement between the parties hereto and supersede prior negotiations, written or 
oral representations and agreements.  The Contract Documents consist of this Construction Agreement, which Agreement 
also incorporates by this reference all of the instruments set forth in the Project Manual and Bid Documents as fully as if 
they were set forth in this Agreement in full. The documents consist of without limitation, the following documents: 

1. Invitation to Bid and Instructions to Bidders 
2.   Contractor’s Bid Form (with Unit Pricing as indicated) 
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3.   This Construction Agreement and any Addendums or Attachments thereto including (if checked) 
Attachment A, Federal Emergency Management Agency’s (“FEMA”) Grant Program Requirements 

for Procurement Contracts if FEMA funding is used for the Work 
Attachment  B,  Colorado  Community Development  Block Grant  Disaster  Recovery Program 

funds (hereinafter referred to as CDBG-DR funds) Requirements for Contracts if CDBG-DR funding is 
used for the Work 

4.   Performance and Payment Bond 
5.   Bid Proposal 
6.   Notice of Award 
7.   Notice to Proceed 
8.   Bid Bond (Minimum 5% equivalent of the Bid Proposal price or as otherwise set forth in the Bod Bond form 

provided as part of the Bid Pack) 
9.   General Conditions 
10. The Following Documents if the Box is Checked: 

Special Provisions 
Design Documents, including all Drawings and Plans 
Specifications 
Addendums to Specifications and Standards 
Town of Lyons Manual of Design Criteria and Standard Specifications 
Change Orders, Field Orders or other similar revisions properly authorized after the execution of this 
Agreement 
Others:     

 
3.00   TIME AND COMMENCEMENT OF COMPLETION:  This Agreement shall commence as of the date 

the Agreement is fully executed by both parties and shall continue through                                    or until the Scope of Work 
is completed. 

 
4.00     LIQUIDATED DAMAGES: All time limits stated in this Agreement and the Contract Documents are of 

the essence of the Agreement.   The Town and Contractor recognize the completion of the work as shown in the 
contractual time frame, or as extended, is important to the ongoing operations of the Town and its citizens.  They also 
recognize that delays include expenses to the Town for extended manpower commitments, outside consultant 
commitments, and potentially other legal fees to extend the project beyond the expected time period. 

 
If this box is checked, in lieu of requiring any such proof and backup for such expenses, Contractor agrees that 

liquidated damages (not penalties) may be assessed by the Owner in the sum of $           .00 per day for each day 
after the contract time frame expires 

If this box is checked, in addition or in lieu of the daily damages (if checked above), Contractor agrees that 
lump  sum  liquidated  damages  (not  penalties)  may  be  assessed  by  the  Town  in  a  lump  sum  payment  of 
$  .00 if the work is not completed by      , 20     . 

 
5.00 CONTRACT SUM AND PAYMENT:  The Owner shall pay to the Contractor for performance of the 

Work encompassed by this Agreement, and the Contractor will accept as full compensation therefore the sum of: 
(Written) DOLLARS ($ .00) subject to adjustment as provided by the 
Contract Documents (“Contract Price”).  The Town has appropriated sufficient funds for completion of this Work. 

 
a.  Monthly, partial, progress payments shall be made by the Town to the Contractor for the percentage of 

the Work completed, subject to inspection by Town staff to verify percentage of completion.   The 
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Town alone shall determine when work has been completed and progress payments shall not constitute 
a waiver of the right of the Town to require the fulfillment of all terms of this Agreement and the 
delivery of all improvements embraced in this Agreement complete and satisfactory to the Town in all 
details.  The Town, before making any payment, may require the Contractor to furnish releases or 
receipts from any or all persons performing work under this Agreement and/or supplying material or 
services to the Contractor, or any subcontractor if this is deemed necessary to protect the Town’s 
interest.  The Town, however, may in its discretion make payment in part or full to the Contractor 
without requiring the furnishing of such releases or receipts. 

 
b. By the day of each month, Contractor shall submit to the Town for review and approval, an 

application for payment fully completed and signed by Contractor covering the work completed through 
the last day of the prior month and accompanied by such supporting documentation as is required by these 
Contract Documents, including without limitation, time sheets, invoices, receipts, bills of lading, and all 
other documents the Town may require.  Materials on hand but not complete in place may or may not be 
included for payment at the discretion of the Town.   Each subsequent application for payment shall 
include an affidavit of Contractor providing that all previous progress payments received on account of 
the work have been applied to discharge in full all of Contractor's obligations reflected in prior 
applications for payment.   Notwithstanding the progress payments, it is the intent and purpose of the 
Town to withhold at least ten percent (10%) of payments to Contractor in accordance with Article 91, 
Title 24, C.R.S. 

 
6.00      ACCEPTANCE AND FINAL PAYMENT: Final payment may be requested by the Contractor upon 

completion and acceptance, by the Town, of all work as set forth in the Contract Documents.  The total amount of final 
payment shall consist of the Contract Price, as adjusted in accordance with approved change orders, if applicable, less all 
previous payments to the Contractor. 

 
7.00       MODIFICATIONS AND AMENDMENTS: Should work beyond that described in the Contract 

Documents be required, it will be paid for as extra work at a cost to be agreed upon in separate written agreement by the 
Town and the Contractor prior to commencement of the additional work.  Such additional agreements shall be executed 
and approved by all persons required by Town purchasing ordinances or policies.  Unless specifically excluded, such 
written agreements shall be considered part of the Contract Documents. 

 
8.00      CONTRACTOR’S REPRESENTATIONS:  In order to induce the Town to enter into this Agreement, 

the Contractor makes the following representations: 
a.          The Contractor has familiarized itself with the nature and the extent of the Contract Documents, 

Scope of Work, the locality, all physical characteristics of the area of the work within the Scope of Work, including without 
limitation, improvements, soil conditions, drainage, topography, and all other features of the terrain, and with the local 
conditions and federal, state, and local laws, ordinances, rules, and regulations that in any manner may affect cost, progress, 
or performance of the work, or apply in any manner whatsoever to the work. 

b.          Contractor  has  carefully  considered  all  physical  conditions  at  the  site  and  existing  facilities 
affecting cost, progress, or performance of the work. 

c.          Contractor has given the Town written notice of all conflicts, errors, or discrepancies that it has 
discovered in the Contract Documents and such documents are acceptable to the Contractor. 

d. Contractor shall not extend the credit or faith of the Owner to any other persons or organizations. 
 

9.00     INSURANCE: Contractor agrees to procure and maintain, at its own cost, a policy or policies of 
insurance sufficient to insure against all obligations assumed by the Contractor pursuant to this Agreement.  Contractor 



Page  4 of 9  

shall  not  commence  work under  this  Agreement  until  it  has  obtained  all  said  insurance  required  by the  Contract 
Documents and such insurance has been approved by the Town.  The Contractor shall not allow any subcontractor to 
commence work on this project until all similar insurance required of the subcontractor has been obtained and approved. 
For the duration of this Agreement, the Contractor must continuously maintain the insurance coverage required in this 
section, with the minimum insurance coverage listed below: 

 
a.   Worker's Compensation in accordance with the Worker's Compensation Act of the State of Colorado 

and any other applicable laws for any employee engaged in the performance of Work under this contract. 
 

b.  Comprehensive  General  liability  insurance  with  minimum  limits  of MILLION 
DOLLARS ($ ,000,000) per each occurrence, AND MILLION DOLLARS ($ ,000,000) 
aggregate, plus an additional amount sufficient to pay related attorneys' fees and defense costs.  The policy shall 
be applicable to all premises and operations.  The policy shall include coverage for bodily injury, broad form 
property damage (including completed operations), personal injury (including coverage for contractual and 
employee acts), blanket contractual, independent contractors, products, and completed operations.  The policy 
shall include coverage for explosion, collapse, and underground hazards.  The policy shall contain a severability 
of interests provision. 

 
c. Comprehensive Automobile Liability insurance with minimum limits for bodily injury and property 

damage of not less than MILLION DOLLARS ($ ,000,000) per each occurrence, plus an additional 
amount sufficient to pay related attorneys' fees and defense costs, with respect to each of the Contractor's 
owned, hired or non owned vehicles assigned to or used in performance of this contract. 

 
d.   Builder's Risk insurance with minimum limits of not less than the insurable value of the work to be 

performed under this contract at completion less the value of the materials and equipment insured under 
installation floater insurance.  The policy shall be written in completed value form and shall protect the 
Contractor and the Town against risks of damage to buildings, structures, and materials and equipment not 
otherwise covered under Installation Floater insurance, from the perils of fire and lightning, the perils included 
in the standard coverage endorsement, and the perils of vandalism and malicious mischief.  Equipment such as 
pumps, engine-generators, compressors, motors, switch-gear, transformers, panel-boards, control equipment, 
and other similar equipment shall be insured under Installation Floater insurance when the aggregate value of 
the equipment exceeds $10,000.  The policy shall provide for losses to be payable to the Contractor and the 
Town as their interests may appear.  The policy shall contain a provision that in the event of payment for any 
loss under the coverage provided, the insurance company shall have no rights of recovery against the Contractor 
or the Town. 

 
e. If this box is checked, Professional Liability/Errors and Omission in an amount not less than 

   MILLION DOLLARS ($     ,000,000). 
 

Certificates of insurance shall be completed by the Contractor's insurance agent as evidence that policies providing the 
required coverage, conditions, and minimum limits are in full force and effect, and shall be subject to review and 
approval by the Town.  The policies required above shall be endorsed to include the Town and the Town’s officers and 
employees as additional insureds.  Every policy required above shall be primary insurance and any insurance carried by 
the Town, its officers, or its employees, or carried by or provided through any self-insurance pool of the Town, shall be 
excess and not contributory insurance to that provided by the Contractor.   Contractor shall be solely responsible for 
paying any and all deductibles. 
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Each certificate shall identify this Agreement or the project set forth in the Scope of Work and shall provide that the 
coverage afforded under the policies shall not be cancelled, terminated or materially changed until at least 30 days prior 
written notice has been given to the Town.  If the words "endeavor to" appear in the portion of the certificate addressing 
cancellation, those words shall be stricken from the certificate by the agent(s) completing the certificate.  The Town 
reserves the right to request and receive a certified copy of any policy and any endorsement thereto. 

 
10.00    BONDS:  Contractor shall furnish a performance bond, payment bond, and warranty bond in an amount 

determined by the Town, but in any event at least equal to the Contract Price, as security for the faithful performance and 
payment of all Contractor's obligations under the Contract Documents, including but not limited to the guaranty period. 
These bonds shall remain in effect at least until one year after the date of final payment.  All bonds shall be in the forms 
prescribed by the Contract Documents and be executed by such sureties as (i) are licensed to conduct business in the 
State of Colorado and (ii) are named in the current list of "Companies Holding Certificates of Authority as Acceptable 
Sureties on Federal Bonds and as Acceptable Reinsuring Companies" as published in Circular 570, amended, by the 
Audit Staff, Bureau of Account, U.S. Treasury Department.  All bonds signed by an agent must be accompanied by a 
certified copy of the authority to act.   If the surety on any bond furnished by the Contractor is declared bankrupt or 
becomes insolvent, or its right to do business in Colorado is terminated, or it ceases to meet the requirements of clauses 
(i) and (ii) of this section, Contractor shall, within five (5) days thereafter, substitute another bond and surety, both of 
which shall be acceptable to the Town. 

 
11.00    NO WAIVER OF GOVERNMENTAL IMMUNITY: The parties hereto understand and agree that the 

parties are relying on, and do not waive or intend to waive by any provision of this Agreement or the remainder of the 
Contract Documents, the monetary limitations or any other rights, immunities, and protections provided by the Colorado 
Governmental Immunity Act, §24-10-101 et seq., 10 C.R.S., as from time to time amended, or otherwise available to the 
parties, their officers, agents or their employees. 

 
12.00    INDEMNIFICATION: The Contractor agrees, to the fullest extent permitted by law, to indemnify, 

defend and hold the Town, the United States Government, FEMA (if FEMA funding is part of the funding for the Work), 
the State of Colorado, their agencies, employees, officials and agents (“Indemnitees”) harmless from any and all claims, 
settlements, judgments, damages and costs, including reasonable attorney fees, of every kind and nature made, to include 
all costs associated with the investigation and defense of any claim, rendered or incurred by or on behalf of the 
Indemnitees, that may arise, occur, or grow out of any errors, omissions, or negligent acts, done by the Contractor, its 
employees, subcontractors or any independent consultants working under the direction of either the Contractor or any 
subcontractor in the performance of this Contract..  The Contractor is not obligated to indemnify the Town for the Town's 
own negligence. 

 
13.00    TERMINATION FOR CONVENIENCE:  This Agreement and the performance of the Scope of Work 

hereunder may be terminated at any time in whole, or from time to time in part, by the Town for its convenience.  Any 
such termination shall be effected by delivery to the Contractor of a written notice ("Notice of Termination") specifying 
the extent to which performance of the Scope of Work is terminated and the date upon which termination becomes 
effective.  If the Agreement is terminated, the Contractor shall be paid on a pro rated basis of work status satisfactorily 
completed, under the detailed Scope of Work.  The portion of the Scope of Work satisfactorily completed but not yet 
accepted by the Town shall be determined by the Town. 

 
14.00 EVENTS OF AND TERMINATION FOR DEFAULT: 

 
(1) The Town may serve written notice upon the Contractor of its intention to terminate this Agreement in the 

presence of one of the following events of default: 
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a.  Contractor should fail to initiate the Scope of Work at the agreed upon time; 
 

b. The performance of the Scope of Work is being unnecessarily or unreasonably delayed; 
 

c.  The Scope of Work is not completed within the time specified or within the time to which completion of the 
Scope of Work has been extended; 

 
d. Contractor should fail to make prompt payments for labor, materials or to subcontractors; 

 
e.  Contractor shall willfully violate this Agreement or disregard laws, ordinances or instructions of the Town; 

 
f.  Contractor shall abandon performance of the Scope of Work; 

 
g. The Contract or any part thereof has been assigned, transferred or sublet without Town approval; 

 
h. Contractor shall become insolvent or adjudged bankrupt; or 

 
i.  Contractor shall refuse to remove materials or perform any work within the Scope of Work as shall have been 

rejected as defective or unsuitable. 
 

(2)    Such written notice shall contain the reasons for the intention to terminate this Agreement and provide a five 
(5) business day period during which the Contractor may cure the event of default.  A failure to timely cure the 
event of default shall authorize the Town to immediately terminate this Agreement and take whatever steps it 
deems necessary to complete the Scope of Work, if so desired by the Town in its sole discretion.  The costs and 
charges incurred by the Town, together with the costs of completion of the Scope of Work shall be deducted 
from any monies owed to Contractor.  If the expense incurred by the Town is greater than the sums payable 
under this Agreement, the Contractor shall pay the Town, within sixty (60) days of demand therefor the amount 
of such excess cost suffered by the Town. 

 
15.00  LIABILITY  FOR  EMPLOYMENT-RELATED  RIGHTS  AND  COMPENSATION:     The 

Contractor will comply with all laws, regulations, municipal codes, and ordinances and other requirements and standards 
applicable to the Contractor’s employees, including, without limitation, federal and state laws governing wages and 
overtime, equal employment, safety and health, employees’ citizenship, withholdings, reports and record keeping. 
Accordingly, the Town shall not be called upon to assume any liability for or direct payment of any salaries, wages, 
contribution to pension funds, insurance premiums or payments, workers’ compensation benefits or any other amenities 
of employment to any of the Contractor’s employees or any other liabilities whatsoever, unless otherwise specifically 
provided herein. 

 
The Town will not include the Contractor as an insured under any policy the Town has for itself.  The Town shall not be 
obligated to secure nor provide any insurance coverage or employment benefits of any kind or type to or for the 
Contractor or the Contractor’s employees, sub-consultants, subcontractors, agents, or representatives, including but not 
limited to coverage or benefits related to: local, state, or federal income or other tax contributions, FICA, workers’ 
compensation, unemployment compensation, medical insurance, life insurance, paid vacations, paid holidays, pension or 
retirement account contributions, profit sharing,  professional liability insurance, or errors and omissions insurance.  The 
following disclosure is provided in accordance with Colorado law: 
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CONTRACTOR ACKNOWLEDGES THAT NEITHER IT NOR ITS AGENTS OR EMPLOYEES ARE 
ENTITLED TO UNEMPLOYMENT INSURANCE BENEFITS UNLESS CONTRACTOR OR SOME ENTITY 
OTHER THAN THE TOWN PROVIDES SUCH BENEFITS.  CONTRACTOR FURTHER ACKNOWLEDGES 
THAT NEITHER IT NOR ITS AGENTS OR EMPLOYEES ARE ENTITLED TO WORKERS’ 
COMPENSATION BENEFITS.   CONTRACTOR ALSO ACKNOWLEDGES THAT IT IS OBLIGATED TO 
PAY FEDERAL AND STATE INCOME TAX ON ANY MONEYS EARNED OR PAID PURSUANT TO THIS 
AGREEMENT. 

 
To the maximum extent permitted by law, the Contractor waives all claims against the Town for any Employee Benefits; 
the Contractor will defend the Town from any claim and will indemnify the Town against any liability for any Employee 
Benefits for the Contractor imposed on the Town; and the Contractor will reimburse the Town for any award, judgment, 
or fine against the Town based on the position the Contractor was ever the Town’s employee, and all attorneys’ fees and 
costs the Town reasonably incurs defending itself against any such liability. 

 
16.00    GOVERNING LAW AND VENUE:  Venue for any and all legal matters regarding or arising out of the 

transactions covered herein shall be solely in the District Court in and for Boulder County, State of Colorado.  This 
transaction shall be governed by the laws of the State of Colorado. 

 
17.00    ASSIGNMENT:  The Contractor shall not assign any of his rights or obligations under this Agreement 

without the prior written consent of the Town.  Upon any assignment even though consented to by the owner, the 
Contractor shall remain liable for the performance of the work under this agreement. 

 
18.00    LAWFUL PERFORMANCE:  It is further agreed that no party to this Agreement will perform contrary 

to any state, federal, or county law, or any of the ordinances of the Town of Lyons, Colorado. 
 

19.00    INVALID SECTIONS:  Should any section of this Agreement be found to be invalid, it is agreed that 
all other sections shall remain in full force and effect as though severable from the invalid part. 

 
20.00   NOTICE:  Any notice required or permitted by this Agreement shall be in writing and shall be deemed 

to have been sufficiently given for all purposes if sent by delivery of same in person to the addressee or by courier 
delivery via Federal Express or other nationally recognized overnight air courier service, by electronically-confirmed 
facsimile or email transmission, or by depositing same in the United States mail, postage prepaid, addressed as follows: 

 
The Town: Town of Lyons 

Attention: Town Administrator 
432 5th Avenue 
P O Box 49 
Lyons, CO 80540 

 
With copies to: Town of Lyons Town Attorney 

c/o Widner Cox and McAskin,  LLP 
6530 S. Yosemite, Suite 200 
Greenwood Village, CO 80111 

 
 
 
 

Contractor: 
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With a copy to: 
 
 
 
 
 
 

SIGNATURE PAGE FOLLOWS 
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ATTEST: TOWN OF LYONS 
 
 
 

By:    By:    
Debra K. Anthony, Town Clerk   Victoria Simonsen, Town Administrator 

 

 
 

CONTRACTOR 
 
 

By:    
 

 
 
 

STATE OF ) 

COUNTY OF )  ss. 

The foregoing Construction Agreement was acknowledged before me this     day of    , 
 

20  , by    as 
 
 
 

  . 
 
 
 
 

Witness my hand and official seal. 
 

My commission expires:   . 

 

of   , a 

 
Notary Public 
(Required for all contracts pursuant to C.R.S. § 8-40- 

  202(2)(b)(IV))   
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TOWN OF LYONS 
LABOR AND MATERIAL PAYMENT BOND 

 
 
 
Bond No 

 
(This Bond is issued simultaneously with a Performance Bond in favor of the Owner conditioned 
on the full and timely performance of the Contract.) 

 
KNOW ALL MEN BY THESE PRESENTS that: 

 
  , as Principal (the "Principal"), and , 
a corporation organized and existing under the laws of the State of , and authorized to transact 
business in the State of Colorado, as Surety (the "Surety"), jointly and severally bind themselves, 
their heirs, personal representatives, successors, and assigns, to the TOWN OF LYONS, PO Box 
49, Lyons, Colorado 80540, as Obligee (the "Owner"), for the use and benefit of it and the 
claimants as defined below, in the principal amount: 

 
(Written) 
($  ) as adjusted by approved change orders (not to exceed 10 
percent of the principal amount of this Bond unless expressly approved by the Surety, which 
approval shall not be unreasonably withheld) and interest as provided by law, for the payment of 
all amounts which become due under the Contract described below. 

 
The Principal and the Owner have entered into a written Construction Agreement dated   
2016, together with related "Contract Documents" as defined therein (all of which are 
collectively referred to as the "Contract" and incorporated herein by this reference), for the 
following Project: 

 
2016 Lyons Bohn Park Flood Recovery Construction Project 
Project Number: PW 20E1 
The condition of this obligation is such that, if the Principal shall at all times promptly make 
payment of all amounts, claims, or demands lawfully due to all persons, firms, associations, or 
corporations supplying or furnishing to the Principal or its subcontractors labor or materials, 
supplies, or equipment which are used, provided, or performed in the prosecution of the work 
provided for in the Contract and any and all duly authorized modifications of the Contract that 
may hereafter be made, then this obligation shall be null and void; otherwise, the Surety shall 
pay the full value of all such claims or demands and shall indemnify and hold the Owner 
harmless from all payments which the Owner may be required to make under the Contract or 
applicable law in excess of the Contract price not exceeding the amount of this obligation, 
together with interest as provided by law, as well as attorneys' fees and costs incurred by the 
Owner in the resolution of any claim. All such subcontractors, laborers, and material men shall 
have rights under the within Bond as are set forth in the statutes and laws of the State of 
Colorado. Further, each and every claimant, who institutes a lawsuit for compensation or 
payment under the terms hereof, as part of any court award, shall be entitled to reasonable 
attorneys' fees and costs. 

 
The undersigned Surety for value received hereby agrees that no extension of time, change in, 
addition to, or other modification of the terms of the Contract or work to be performed 



10/7/2016  

thereunder, or of the specifications, or of the Contract Documents, shall in any way affect its 
obligation on this Bond and the Surety hereby waives notice of any such extension of time, 
change, addition, or modification. 

 
Any notice which any party desires or is required to provide another shall be in writing and shall 
be effective upon receipt when delivered or transmitted by personal delivery, certified (return 
receipt) mail, or express mail service to the addresses set forth herein. 

 
IN WITNESS WHEREOF, said Principal and Surety have executed this bond, this   day of 
, 2016. 

 
ATTEST: 

 
  BY:   ( Principal) 

 
(SEAL) Address   

 
 
 
 
 

By:    ATTEST: 
(Surety) 

 
Address   

 
 
 
 
 
(SEAL) Claims Telephone No.   

Claims Telecopier No.:   
Best's Rating:                                       
Best's Financial Rating                        
Date:                                                    

 
This Bond will be acceptable only if issued by an insurer rated no less than A-, Best's Insurance 
Guide, and having a Best's Financial Rating of at least class X. The fully executed Bond form 
must be accompanied by a current Power of Attorney. 
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TOWN OF LYONS 
PERFORMANCE BOND 

 
 
 
Bond No. 

KNOW ALL MEN BY THESE PRESENTS that    
  , as Principal (the "Principal"), and 
  , a 
corporation organized and existing under the laws of the State of   . and 
authorized to transact business in the State of Colorado, as Surety (the "Surety"), jointly and 
severally, bind themselves, their heirs, personal representatives, successors, and assigns to the 
TOWN OF LYONS, PO Box 49, 432 5th Avenue, Lyons, Colorado, as Obligee (the "Owner"), in 
the principal amount of: 

 
 

(Written) 
($   ) as adjusted by approved change orders (not to 
exceed 10 percent of the principal amount of this Bond unless expressly approved by the Surety, 
which approval shall not be unreasonably withheld) and interest as provided by law (collectively 
referred to herein as the "Penal Sum"), for the performance of the Construction Agreement 
between the Principal and the Owner, dated 2016, for the following Project: 

 
2016 Lyons Bohn Park Flood Recovery Construction Project 
Project Number: PW 20E1 

 
together with the obligations of the Contract Documents, as defined in the Construction 
Agreement, all of which documents are collectively referred to herein as the "Contract" and are 
incorporated by this reference. 

 
The condition of this obligation is such that, if the Principal shall at all times duly, promptly, and 
properly perform all the terms and conditions of the Contract and any authorized modifications 
thereof during the original term of the Contract, any extensions thereof that may be granted by 
the Owner, and during the term of any guarantee or warranty required under the Contract, the 
Principal and Surety shall have no obligation under this Bond; otherwise it shall remain in full 
force and effect. 

 
The Surety for value received agrees that no extension of time, change in, addition to, or other 
alteration or modification of the terms of the Contract or work to be performed thereunder, or 
any other forbearance on the part of either the Owner or the Principal to the other shall in any 
way release or affect the Surety's liability or obligation on this Bond, and the Surety hereby 
waives notice of any such extension of time, change, addition, modification, alteration, or 
forbearance. 

 
Whenever the Owner terminates the Contract in accordance with the terms thereof, the 
Surety shall, within fifteen (15) calendar days after written notice of such termination, notify the 
Owner in writing of its election to complete the Contract in accordance with its terms, or notify 
the Owner that the Surety elects not to complete the Contract. If the Surety fails to give the 
written notice so required within such fifteen (15) calendar day period, then it will be deemed to 
have elected not to complete the Contract. Should the Surety elect to complete the Contract, then 
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it shall, within fifteen (15) additional calendar days following written notice of such election, 
obtain a contractor, subject to approval by the Owner in Writing, to complete the original 
Contract in accordance with its terms and conditions and thereafter proceed with the work with 
due diligence and make available as the work progresses sufficient funds to pay the cost of 
completion less the balance of the Contract price. The Surety may not engage the Principal to 
complete the Contract, without the prior written consent of the Owner, which consent may be 
withheld in the Owner's sole discretion. If the Surety elects to complete the Contract, then it shall 
be entitled to receive the balance of the Contract price, less (i) any amounts paid by the Owner to 
the Principal; (ii) costs incurred by the Owner in correcting any defective work; (iii) any 
additional legal, design professional, and other costs incurred by the Owner resulting from the 
Principal's default; and (iv) liquidated damages caused by delayed performance or 
nonperformance of the Principal. Any progress payments, less retainage, due but not paid at the 
date of termination shall be paid to the Surety so long as the Surety has agreed to indemnify the 
Owner for the amount thereof and no other claims have been made to such funds by 
subcontractors or suppliers in accordance with the Contract or applicable law. 

 
In the event the Surety elects not to complete the Contract, the Owner may then have the work 
completed by such means and in such manner, by contract with or without public bidding, or 
otherwise, as it may deem advisable. The Surety in such event shall at all times make available, 
as work progresses under the Contract between the Owner and its new contractor, sufficient 
funds, not to exceed the Penal Sum, to pay the cost of the completion of the Contract pursuant to 
its terms, together with the other amounts set forth in (i) through (iv) above, but in no event shall 
the Surety be responsible for the payment of any sums to the Owner until the Owner has paid in 
full its total obligation under the terms of the original Contract, plus change orders, less 
deductions and claims chargeable by law or by the Contract, if any, and less the retainage which 
will be disbursed as provided by the Contract Documents and applicable law. 

 
The procedures set forth herein shall apply should there be a default and termination or a 
succession of defaults and terminations in fulfilling the terms and conditions of the work under 
the original Contract. 

 
In the event there are negotiations between the Principal and/or the Surety and the Owner 
subsequent to the date of termination, each party shall appoint an authorized representative with 
authority to represent it during the negotiations. All written communications and official 
discussions between the parties shall be conducted by these authorized representatives. Any 
notice which any party desires or is required to provide another shall be in writing and shall be 
effective upon receipt when delivered or transmitted by personal delivery, certified (return 
receipt) mail, or express mail service to the addresses set forth herein. 

 
Any proceeding, legal or equitable, under this Bond may be instituted in any court of competent 
jurisdiction in the location in which the work is located and shall be instituted before the 
expiration of three (3) years from the date on which final payment under the Contract is made; 
provided, however, that this period may be extended by one (1) additional year by the Owner's 
giving written notice to the Surety within the three (3) year period of a potential claim. Any 
judgement recovered hereunder by the Owner shall include interest at the legal rate, together 
with reasonable attorneys' fees and costs. 
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No right of action shall accrue under this Bond to or for the use of any person or entity other than 
the Owner or its successors and assigns. 

 
IN WITNESS WHEREOF, the Principal and Surety have signed this Performance Bond as of the 
  day of    , 2016. 

 
ATTEST: 

 
By    

(Principal) 
 
(SEAL) 

 

 
Address   

 
 
 
 
 
 
 
 
ATTEST: 

 

 
By:    

(Surety) 
 
 
 
 
(SEAL) 

 

 
Address:   

 
 
 

Claims Telephone No:   
Claims Telecopier No   

 
Best’s Rating                                       
Best's Financial Rating                        
Date:                                                    

 
This Bond will be acceptable only if issued by an insurer rated no less than A-, Best's Insurance 
Guide, and having a Best's Financial Rating of at least class X. The fully executed bond form 
must be accompanied by a current Power of Attorney. 

END OF PERFORMANCE BOND 
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TOWN OF LYONS 
BID BOND 

 
KNOW ALL MEN BY THESE PRESENTS, that    as Principal, and as 
Surety, are hereby held and firmly bound unto the Town of Lyons, Colorado (hereinafter called the "Owner")' in 
the penal sum of   Dollars 

(Written) 
($   ), lawful money of the United States of America, for the payment of 
which sum well and truly to be made, we bind ourselves, our heirs, executors, administrators, successors and 
assigns, jointly and severally, firmly to these presents. 

 
THE CONDITION OF THIS OBLIGATION IS SUCH, that whereas the Principal has submitted the accompanying 
Bid dated   , 2016 for the: 
2016 Lyons Bohn Park Flood Recovery Construction Project 
Project Number: PW 20E1 
as set out in the accompanying Bid. 

 
WHEREAS, the Town as required as a condition for receiving said Bid that the principal deposit with the Owner 
either a certified check equivalent to not less than ten percent (10%) of the amount of said Bid or in lieu thereof 
furnish a Bid Bond for said amount conditioned such that in the event of failure to execute the proposed Contract for 
such construction if the Contract is to be awarded to him, that said sum be paid immediately to the Town as 
liquidated damages and not as a penalty for the principal's failure to perform. 

 
NOW THEREFORE, if the principal shall, within the period specified therefore: 
A. On the attached prescribed forms presented to him for signature, enter into a written Contract with the Town in 
accordance with his Bid as accepted, and give a Performance Bond with good and sufficient sureties, as may be 
required upon the forms prescribed by the Owner for the faithful performance and the proper fulfillment of said 
Contract, or 

 
B. Withdraw said Bid within the time specified, or 

 
C. Pay to the Town the sum determined upon herein as liquidated damages, and not as a penalty, then this obligation 
shall be void and of no effect, otherwise to remain in full force and effect. 

 
IN WITNESS WHEREOF, the above parties have executed this instrument under their several seals this    
  day of   ,2016 the name and corporate seal of each corporate party being hereto affixed 
and these presents duly signed by its undersigned representative pursuant to authority of its governing board. 

 
 

Principal:    
 

Address:   
 

ATTEST: 
 
 
 
 
 
 

By:   
 

Surety:   
 

Address:   
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INSTRUCTIONS 
1.1 The full firm name and residence of each individual party to the bond must be inserted in the first paragraph. 
1.2 If the principal is a partnership, the full name of all partners must be inserted in the first paragraph which must 
recite that they are partners composing the partnership (to be named), and all partners must execute the bond as 
individuals. 
1.3 The state of incorporation of each corporate party to the bond must be inserted in the first paragraph and the 
bond must be executed under the corporate seal of said party attested by its secretary or other authorized officer. 
1.4 Power of Attorney must accompany this bond when signed by other than an officer of either the principal or 
surety. 
1.5 A standard printed bond form may be used in lieu of the foregoing form provided that the security stipulations 
protecting the Town are not in any way reduced by use of such standard printed bond form. 
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ATTACHMENT A 
 

FEDERAL EMERGENCY MANAGEMENT AGENCY’S (“FEMA”) GRANT 
PROGRAM REQUIREMENTS FOR PROCUREMENT CONTRACTS 

 
The work or services under the contract to which this Attachment A is attached (“Agreement”) are funded in 

whole or in part through a grant from the Federal Emergency Management Agency’s Grant Program which requires 
compliance with all the provisions contained in this Attachment to the Agreement and all other applicable Federal and 
State laws and regulations.  If the Agreement is between the Town and the “Consultant,” the term “Contractor” as used 
herein shall mean the “Consultant.” The provisions below are incorporated into and made part of the Agreement. 

 
1.0        PERFORMANCE AND PAYMENT BONDS (44 C.F.R. § 13.36(H)(2) AND (3)):  Contractor 

must provide both a performance bond and a payment bond acceptable to the Town, each for one hundred percent 
(100%) of the Contract Price. 

 
2.0 EQUAL EMPLOYMENT OPPORTUNITY: If this Agreement is for compensation in excess of 

$10,000.00 (Contract Price > $10,000), during the performance of this Agreement, the Contractor agrees as follows: 
 

A. The Contractor will not discriminate against any employee or applicant for employment because of race, color, 
religion, sex or national origin.  The Contractor will take affirmative action to ensure that applicants are 
employed, and that employees are treated during employment without regard to their race, color, religion, sex or 
national origin.  Such action shall include, but not be limited to, the following:  Employment, upgrading, 
demotion or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms 
of compensation; and selection for training, including apprenticeship.   The Contractor agrees to post in 
conspicuous places, available to employees and applicants for employment, notices to be provided setting forth 
the provisions of this nondiscrimination clause. 

 
B. The  Contractor  will,  in  all  solicitations  or  advertisements  for  employees  placed  by  or  on  behalf  of  the 

Contractor, state that all qualified applicants will receive considerations for employment without regard to race, 
color, religion, sex, or national origin. 

 
C. The Contractor will send to each labor union or representative of workers with which he has a collective 

bargaining agreement or other contract or understanding, a notice to be provided advising the said labor union 
or workers' representatives of the Contractor's commitments under this section, and shall post copies of the 
notice in conspicuous places available to employees and applicants for employment. 

 
D. The Contractor will comply with all provisions of Executive Order 11246 of September 24, 1965, and of the 

rules, regulations, and relevant orders of the Secretary of Labor. 
 

E. The Contractor will furnish all information and reports required by Executive Order 11246 of September 24, 
1965, and by rules, regulations, and orders of the Secretary of Labor, or pursuant thereto, and will permit access 
to his books, records, and accounts by the administering agency and the Secretary of Labor for purposes of 
investigation to ascertain compliance with such rules, regulations, and orders. 

 
F. In the event of the Contractor's noncompliance with the nondiscrimination clauses of this contract or with any of 

the said rules, regulations, or orders, this contract may be canceled, terminated, or suspended in whole or in part 
and  the  Contractor  may  be  declared  ineligible  for  further  Government  contracts  or  federally  assisted 
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construction contracts in accordance with procedures authorized in Executive Order 11246 of September 24, 
1965, and such other sanctions may be imposed and remedies invoked as provided in Executive Order 11246 of 
September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or as otherwise provided by law. 

 
G. The Contractor  will include  the portion  of the sentence immediately preceding subparagraph (1) and the 

provisions of subparagraphs (1) through (7) in every subcontract or purchase order unless exempted by rules, 
regulations, or orders of the Secretary of Labor issued pursuant to section 204 of Executive Order 11246 of 
September 24, 1965, so that such provisions will be binding upon each subcontractor or vendor. The Contractor 
will take such action with respect to any subcontract or purchase order as the administering agency may direct 
as a means of enforcing such provisions, including sanctions for noncompliance: Provided, however, That in the 
event a Contractor becomes involved in, or is threatened with, litigation with a subcontractor or vendor as a 
result of such direction by the administering agency the Contractor may request the United States to enter into 
such litigation to protect the interests of the United States.” 

 
3.0 COPELAND ANTI-KICKBACK ACT (44 C.F.R. SECTION 13.36(i)(4)): 

 
A. Contractor.  The Contractor shall comply with 18 U.S.C. § 874, 40 U.S.C. § 3145, and the requirements of 29 

C.F.R. pt. 3 as may be applicable, which are incorporated by reference into this contract. 
 

B. Subcontracts.  The Contractor or subcontractor shall insert in any subcontracts the clause in subparagraph (1) 
above and such other clauses as the FEMA may by appropriate instructions require, and also a clause requiring 
the subcontractors to include these clauses in any lower tier subcontracts.  The prime Contractor shall be 
responsible for the compliance by any subcontractor or lower tier subcontractor with all of these Contract 
clauses. 

 
C. Breach.  A breach of the subparagraph contract clauses (1) or (2) above may be grounds for termination of the 

Contract, and for debarment as a contractor and subcontractor as provided in 29 C.F.R. § 5.12. 
 

4.0          COMPLIANCE WITH CONTRACT WORK HOURS AND SAFETY STANDARDS ACT:   If 
this Agreement is for compensation in an amount greater than $100,000.00 (Contract Price > $100,000), the following 
shall apply: 

 
A. Overtime requirements.  No contractor or subcontractor contracting for any part of the contract work which may 

require or involve the employment of laborers or mechanics shall require or permit any such laborer or 
mechanic in any workweek in which he or she is employed on such work to work in excess of forty hours in 
such workweek unless such laborer or mechanic receives compensation at a rate not less than one and one-half 
times the basic rate of pay for all hours worked in excess of forty hours in such workweek. 

 
B. Violation; liability for unpaid wages; liquidated damages.  In the event of any violation of the clause set forth in 

paragraph (1) of this section the Contractor and any subcontractor responsible therefor shall be liable for the 
unpaid wages.  In addition, such Contractor and subcontractor shall be liable to the United States (in the case of 
work done under contract for the District of Columbia or a territory, to such District or to such territory), for 
liquidated damages.  Such liquidated damages shall be computed with respect to each individual laborer or 
mechanic, including watchmen and guards, employed in violation of the clause set forth in paragraph (1) of this 
section, in the sum of $10 for each calendar day on which such individual was required or permitted to work in 
excess of the standard workweek of forty hours without payment of the overtime wages required by the clause 
set forth in paragraph (1) of this section. 
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C. Withholding for unpaid wages and liquidated damages.  The Town shall upon its own action or upon written 
request of an authorized representative of the Department of Labor withhold or cause to be withheld, from any 
moneys payable on account of work performed by the Contractor or subcontractor under any such contract or 
any other Federal contract with the same prime contractor, or any other federally-assisted contract subject to the 
Contract Work Hours and Safety Standards Act, which is held by the same prime contractor, such sums as may 
be determined to be necessary to satisfy any liabilities of such Contractor or subcontractor for unpaid wages and 
liquidated damages as provided in the clause set forth in paragraph (2) of this section. 

 
D. Subcontracts.    The  Contractor  or  subcontractor  shall  insert  in  any  subcontracts  the  clauses  set  forth  in 

subparagraph (1) through (4) of this section and also a clause requiring the subcontractors to include these 
clauses in any lower tier subcontracts.  The prime Contractor shall be responsible for compliance by any 
subcontractor or lower tier subcontractor with the clauses set forth in subparagraphs (1) through (4) of this 
section. 

 
5.0 NOTICE  OF  STATE  AND  FEDERAL  EMERGENCY  MANAGEMENT  AGENCY  (FEMA) 

REPORTING REQUIREMENTS AND REGULATIONS: 
 

A. General.  The Town is using Public Assistance grant funding awarded by FEMA to the State of Colorado and/or 
the Town to pay, in whole or in part, for the costs incurred under this Agreement.  As a condition of Public 
Assistance funding under major disaster declaration FEMA-DR-4145, FEMA requires the State and thus the 
Town to provide various financial and performance reporting. 

 
(1) It is important that the Contractor is aware of these reporting requirements, as the Town may require and the 

Contractor agrees to provide certain information, documentation, and other reporting in order to satisfy 
reporting requirements to the State of Colorado which, in turn, will enable the State of Colorado to satisfy 
reporting requirements to FEMA. 

 
(2) Failure of the State of Colorado to satisfy reporting requirements to FEMA is a material breach of the 

FEMA-State Agreement, and could result in loss of federal financial assistance awarded to fund this 
Contract. 

 
B. Applicable Regulations and Policy.  The applicable regulations, FEMA policy, and other sources setting forth 

these reporting requirements are as follows: 
 

(1) 44 C.F.R. § 13.40 (Monitoring and Reporting Program Performance) 

(2) 44 C.F.R. § 13.41 (Financial Reporting) 

(3) 44 C.F.R.  § 13.50(b) (Reports) 
 

(4) 44 C.F.R. § 206.204(f) (Progress Reports) 
 

(5) FEMA Standard Operating Procedure No. 9570.14, Public Assistance Program Management and Grant 
Closeout Standard Operating Procedure (Dec. 2013) 

 
(6) FEMA-State (or Tribal) Agreement 
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C. Financial Reporting. The State of Colorado is required to submit to the following financial reports to FEMA: 
 

(1) Initial Report.  An initial Federal Financial Report (SF 425) no later than 30 days after FEMA has approved 
the first Public Assistance project under FEMA-DR-4145. 

 
(2) Quarterly Reports.  Following submission of the initial report, quarterly Federal Financial Reports until 

submission of the final report described in the following subparagraph.   Reports are due on January 30, 
April 30, July 30, and October 30. 

 
(3) Final Report.  A final Federal Financial Report within 90 days of the end of the period of performance for 

the Public Assistance grant. 
 

D. Performance Reporting.   The State of Colorado is required to submit to the following financial reports to 
FEMA: 

 
(1) Initial Report.   An initial performance report no later than 30 days after FEMA has approved the first 

Public Assistance project under FEMA-DR-4145. 
 

(2) Quarterly Reports.   Following submission of the initial report, quarterly performance reports until 
submission of the final report described in the following subparagraph.  Reports are due on January 30, 
April 30, July 30, and October 30. 

 
(3) Final Report.  A final performance report within 90 days of the end of the period of performance for the 

Public Assistance grant. 
 

6.0  ACCESS TO RECORDS:  The following access to records requirements apply to this Agreement: 
 

A. The Contractor agrees to provide the Town, the State of Colorado, the FEMA Administrator, the Comptroller 
General of the United States, or any of their authorized representatives access to any books, documents, 
papers, and records of the Contractor which are directly pertinent to this Contract for the purposes of making 
audits, examinations, excerpts, and transcriptions. 

 
B. The Contractor agrees to permit any of the foregoing parties to reproduce by any means whatsoever or to copy 

excerpts and transcriptions as reasonably needed. 
 

C. The  Contractor  agrees  to  provide  the  Town,  the  State,  the  FEMA  Administrator  or  their  authorized 
representatives access to construction or other work sites pertaining to the work being completed under this 
Agreement. 

 
7.0     RETENTION OF RECORDS:   The Contractor agrees to maintain all books, records, accounts and 

reports required under this Contract for a period of not less than three years after the date of termination or expiration of 
this Contract, except in the event of litigation or settlement of claims arising from the performance of this Contract, in 
which case Contractor agrees to maintain same until the Town, the State of Colorado, the FEMA Administrator, the 
Comptroller General of the United States, or any of their duly authorized representatives, have disposed of all such 
litigation, appeals, claims or exceptions related to the litigation or settlement of claims. 
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8.0 CLEAN AIR ACT: If this Agreement is for compensation in excess of $150,000.00 (Contract Price > 
$150,000): 

 
A. The Contractor agrees to comply with all applicable standards, orders or regulations issued pursuant to the 

Clean Air Act, as amended, 42 U.S.C. § 7401 et seq. 
B. The Contractor agrees to report each violation to the Town and understands and agrees that the Town will, in 

turn, report each violation as required to assure notification to the State of Colorado, Federal Emergency 
Management Agency, and the appropriate Environmental Protection Agency Regional Office. 

C. The Contractor agrees to include these requirements in each subcontract exceeding $150,000 financed in whole 
or in part with federal assistance provided by FEMA. 

 
9.0   FEDERAL WATER POLLUTION CONTROL ACT:  If this Contract is for compensation in excess 

of $150,000.00 (Contract Price > $150,000): 
 

A. Contractor agrees to comply with all applicable standards, orders or regulations issued pursuant to the Federal 
Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq. 

 
B. Contractor agrees to report each violation to the Town and understands and agrees that the Town will, in turn, 

report each violation as required to assure notification to the State of Colorado, Federal Emergency 
Management Agency, and the appropriate Environmental Protection Agency Regional Office. 

 
C. Contractor agrees to include these requirements in each subcontract exceeding $150,000 financed in whole or 

in part with federal assistance provided by FEMA. 
 

10.0     ENERGY CONSERVATION:   The Contractor agrees to comply with mandatory standards and 
policies relating to energy efficiency which are contained in the state energy conservation plan issued in compliance with 
the Energy Policy and Conservation Act. 

 
11.0 SUSPENSION AND DEBARMENT: This Section applies if this Agreement/Contract or any 

subcontract awarded hereunder is for a “covered transaction” to include: 
 

(a)  This Contract or any subcontract awarded hereunder is awarded in the amount of at least $25,000, or 
 

(b) This Contract or any subcontract awarded hereunder requires the approval of FEMA, regardless of 
amount. 

 
A. If this Contract or any subcontract awarded hereunder is a covered transaction for purposes of 2 C.F.R. pt. 

180  and  2  C.F.R.  pt.  3000,  the  Contractor  is  required  to  verify  that  none  of  the  Contractor  or  any 
subcontractor as the case may be, its principals (defined at 2 C.F.R. § 180.995), or its affiliates (defined at 2 
C.F.R. § 180.905) are excluded (defined at 2 C.F.R. § 180.940) or disqualified (defined at 2 C.F.R. § 
180.935).  By signing this Agreement, the Contractor certifies, to the best of its knowledge and belief, that it 
and its principals: 

 
(1) are  not  presently  debarred,  suspended,  proposed  for  debarment,  declared  ineligible,  or  voluntarily 

excluded from covered transactions by a federal department or agency; 
(2) have not within a five-year period preceding this Agreement had one or more public transactions (federal, 

State or local) terminated for cause or default; and 
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(3) have not within a five-year period preceding this proposal been convicted of or had a civil judgment 
rendered against them for (a) the commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a public (federal, State or local) transaction or contract under public 
transaction, or (b) violation of federal or State antitrust statutes or commission of embezzlement, theft, 
forgery, bribery, falsification or destruction of records, making false statements, or receiving stolen 
property 

 
B. The Contractor must comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C and must 

include a requirement to comply with these regulations in any lower tier covered transaction it enters into. 
 

C. This certification is a material representation of fact relied upon by the Town. If it is later determined that the 
Contractor did not comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C, in addition to 
remedies available to  the State of Colorado and the Town), the Federal Government may pursue available 
remedies, including but not limited to suspension and/or debarment. 

 
D. The Contractor agrees to comply with the requirements of 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, 

subpart C throughout the period of this Contract.  The Contractor further agrees to include a provision 
requiring such compliance in its lower tier covered transactions.” 

 
12.0    AMERICANS WITH DISABILITIES ACT:    The Contractor shall be in compliance with the 

appropriate areas of the Americans with Disabilities Act of 1990 as enacted and from time to time amended and any other 
applicable federal regulation.  A signed, written certificate stating compliance with the Americans with Disabilities Act 
may be requested at any time during the life of any purchase order or contract and with any new purchase order or 
contract issued by the Town. 

 
13.0 DAVIS BACON/PREVAILING WAGES:  Check the Applicable Provision Below: 

 
Contractor/subcontractor is responsible for complying with the Davis Bacon Act (40 U.S.C. §§276a to 

276a-7) as supplemented by Department of Labor regulations at 29 CFR pt.5, determining the applicable 
prevailing wage requirements pertaining to Contractor/Subcontractor’s Work, and will strictly comply with 
the requirements.   Contractor/Subcontractor will keep complete and accurate records containing the name, 
address, the occupational title or titles for the work performed, the rate of pay, daily and weekly hours worked 
for each occupational title, deductions made, and actual wages paid for work performed by each worker. 
Subcontractor will submit the required compliance form and a reasonable number of certified copies of 
current payroll records on the proper form. Receipt of the information will be a condition precedent to making 
any payments to the Contractor/Subcontractor. 

 
OR 

 
Davis‐Bacon Act wage rates as determined by the U.S. Department of Labor shall not apply for the 

construction of this project. (Stafford Act does not require Davis-Bacon Wage Act compliance if the Work is 
funded only with FEMA emergency funding.) 

 

 
 

14.0            PROVISIONS REQUIRED BY LAW DEEMED INSERTED:   Each and every provision of 
law and clause required by law to be inserted in this Agreement shall be deemed to be inserted herein and the Agreement 
shall be read and enforced as though it were included herein, and if through mistake or otherwise any provision is not 
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inserted, or is not correctly inserted, then upon the application of either party the Agreement shall forthwith be physically 
amended to make such insertion or correction. 

 
15.0     AGREEMENT TO EXECUTE OTHER REQUIRED DOCUMENTS:   Contractor and all 

subcontractors, by entering into the Agreement, understand and agree that funding for the Work is provided under federal 
and/or state programs with specific contracting requirements.  To the extent any such requirement is not otherwise set 
forth herein, Contractor agrees to execute such amendments or further agreements as may be necessary to ensure that the 
Town funding for the Work is provided. 

 
16.0         CONTRACTING WITH SMALL AND MINORITY FIRMS, WOMEN’S BUSINESS 

ENTERPRISE AND LABOR SURPLUS:         The Contractor and subcontractors will take all necessary affirmative 
steps to assure that minority firms, women’s business enterprises, and labor surplus area firms are used when possible 
including, but not limited to, the following: 

 
 

lists; 
(a) Placing qualified small and minority businesses and women’s business enterprises on solicitation 

 
(b)  Ensuring that small and minority businesses and women’s business enterprises are solicited whenever 

they are potential sources; 
 

(c)  Dividing total requirements, when economically feasible, into smaller tasks or quantities to permit 
maximum participation by small and minority businesses and women’s business enterprises; 

 
(d)  Establishing delivery schedules, where the requirements of the contract permit, which encourage 

participation by small and minority businesses and women’s business enterprises; and 
 

(e)   Using the services and assistance of the U.S. Small Business Administration, the Minority Business 
Development Agency of the U.S. Department of Commerce, and State and local governmental small business 
agencies. 

 
17.0     COPYRIGHTS: The Contractor acknowledges and agrees that the federal awarding agency 

reserves a royalty-free, nonexclusive, and irrevocable license to reproduce, publish or otherwise use, and to authorize 
others to use, for federal government purposes: (a) The copyright in any work developed under a grant, subgrant, or 
contract under a grant or subgrant; and (b) Any rights of copyright to which a grantee, subgrantee or a contractor 
purchases ownership with grant support. 

18.0 BYRD ANTI-LOBBYING AMENDMENT: If this Contract is for compensation in excess of 
$100,000.00 (Contract Price > $100,000), the following shall apply: 

 
A.  Contractor represents and acknowledges that it has filed the required certification that it has not used federal 

appropriated funds to pay any person or organization for influencing or attempting to influence an officer or 
employee of any agency, a member of Congress, officer or employee of Congress, or an employee of a member of 
Congress in connection with obtaining any federal contract, grant, or any other award covered by 31 U.S.C. 1352. 

 
B.  The Contractor or subcontractor shall obtain the certification set forth in subparagraph (A) of this section from 

any subcontractors and will insert in any subcontracts a clause requiring the subcontractors to obtain this 
certification from any lower tier subcontractors. 
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C.  The prime Contractor shall be responsible for compliance with the clauses set forth in subparagraphs (1) and (2) 
of this section by any subcontractor or lower tier subcontractor. 

 
19.0 PROCUREMENT OF RECOVERED MATERIALS: If the Town constitutes “a political 

subdivision of a state” as defined in 2 C.F.R. §200.322, Contractor agrees to comply with the requirements of Section 
6003 of the Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery Act. In accordance with 
Section 6002, Contractor must: 

 
(1) Procure items designated in guidelines of the Environmental Protection Agency (EPA) at 40 CFR 

part 247 that contain the highest percentage of recovered materials practicable, consistent with maintaining a satisfactory 
level of competition, where the purchase price of the item exceeds $10,000 or the value of the quantity acquired in the 
preceding fiscal year exceeded $10,000; 

 
 

and 
(2) Procure solid waste management services in a manner that maximizes energy and resource recovery; 

 
(3)  Must  have  established  an  affirmative  procurement  program  for  the  procurement  of  recovered 

materials identified in the EPA guidelines. 
 

20. RIGHTS TO INVENTIONS MADE UNDER A CONTRACT OR AGREEMENT:  Check the 
Applicable Provision Below: 

 
   [If checked, Attachment D is incorporated into this Agreement by reference.]   The federal award 

meets the definition of “funding agreement” under 37 C.F.R. §401.2(a) and this contract is between the 
Town  and  a  small  business  firm  or  nonprofit  organization  regarding  the  substitution  of  parties, 
assignment, or performance of experimental, developmental, or research work under such funding 
agreement, the Town shall comply with the requirements of 37 C.F.R. Part 401, “Rights to Inventions 
Made by Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts, and 
Cooperating Agreements,” and any implementing regulations issued by the awarding agency. 

 
   The federal award does not qualify as a “funding agreement” and/or is not a contract with small business 

firm or nonprofit organization for the purpose of the substitution of parties, assignment, or performance of 
experimental, developmental, or research work under such funding agreement. 

 
Accepted by Contractor on Accepted by Town of Lyons on 
  , 20     , 20   

 
By:   By:   

 
 

Title Title 
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TOWN OF LYONS 
 

GENERAL CONDITIONS 
 
 
 
1. DEFINITIONS:   The Contract Documents shall include; the Advertisement for Bids, 

Instructions to Bidders, Proposal, Bid Bond, Labor & Material Bond, Performance Bond, 
Construction Agreement,   General   Contract   Conditions,   Supplementary   Conditions, 
Drawings and Specifications including all Addenda issued prior to the opening of bids, 
approved Change Orders, Contractor's Application for Payment and Engineers Certificate of 
Payment. 

 
The following definitions and terms shall be applicable to all the Contract Documents: 

 
A. The words "Contract" or "Contract Documents" shall be held to include all the 

items in the foregoing list. 
 

B. "Owner" shall mean Town of Lyons, Boulder County, Colorado, acting through its 
duly authorized representative. 

 
C. "Contractor" shall mean each person, firm or corporation entering into a contract 

directly with the Owner. 
 

D. "Subcontractor" shall include those having a direct contract with the Contractor, or 
another subcontractor, for performing work and/or furnishing labor or materials, and 
those furnishing material worked to a special design according to the plans and 
specifications for the work, but shall not include anyone who merely furnishes 
material not so worked. 

 
E. "Engineer" or "Consultant" shall mean the Engineer or Consultant designated, 

appointed, or otherwise employed by the Owner, acting within the scope of the 
particular duties entrusted to them by the Owner in each case. 

 
F. "Notice to Contractor" shall be deemed to have been duly served when delivered 

in writing and in person to the individual or to a member of the firm or to an officer 
of the corporation for which it is intended, or when received in writing at the 
business address of such individual, partner or officer last known to the person 
giving the notice. 

 
G. The "Work" shall mean the equipment, supplies, materials, labor and services to be 

furnished under the Contract and the carrying out of all obligations imposed or 
required by the Contract Documents. 

 
H. The "Date of Completion" of the work is the date when construction is certified by 

the Engineer or Consultant and the Owner to be finally completed in accordance 
with the Contract Documents, as modified by any Change Orders agreed to by the 
parties and when the Owner has fully accepted the project for the use for which it 
was intended.  Such date will be set forth in a Letter of Acceptance issued by the 
Owner. 
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General Conditions (continued)  

 

 
 
2. REFERENCE  STANDARDS:    Reference  to  the  standards  of  any  technical  society, 

organization, or association, or to codes of local or state authorities, shall mean the latest 
standard, code, specification, or tentative standard adopted and published at the date of the 
Contract Documents unless specifically stated otherwise. 

 
3. DRAWINGS AND SPECIFICATIONS: 

 
A. Drawings and Specifications Available on Site.  The Contractor shall maintain at the 

site for the Owner and Consultant one copy of the drawings and specifications, 
addenda, approved shop drawings, Change Orders, and other modifications, in good 
order and marked in a contrasting color to show all changes made during 
construction.  The Contractor shall at all times give the Owner or its representatives 
access thereto. 

 
B. Project Record Drawings and Specifications.  Unless more detailed requirements are 

called out in the contract documents, the Contractor shall maintain a Contract set of 
drawings at the site with all changes or deviations from the original drawings neatly 
marked thereon in a contrasting color. The Contractor shall also maintain a Contract 
set of specifications at the site, noting therein by appropriate section, the names, 
models and other distinguishing characteristics of the product actually incorporated 
into the work.  This set of drawings and specifications shall be updated daily as the 
job progresses and shall be made available to the Owner and Engineer for inspection 
at all times.  Upon completion of the work and before final payment, this Project 
Record set of drawings and specifications shall be delivered to the Engineer. 

 
C. Contractor  to Check Drawings  and  Schedules.    The Contractor shall check all 

dimensions, elevations, grades and quantities shown on the drawings and furnished 
to him by the Engineer, and shall notify the Engineer of any discrepancy between 
the drawings and the conditions on the ground, or any error or omission in drawings, 
or in the layout as given by stakes, points, or instructions, which he may discover. 
Before ordering any material or doing any work, the Contractor shall verify all 
measurements at the building and shall be responsible for the correctness of same. 
No extra charge or compensation will be allowed on account of difference between 
actual dimensions and the measurements indicated on the drawings.  Any difference 
which may be found shall be submitted to the Engineer for consideration before 
proceeding with the work.  The Contractor will not be allowed to take advantage of 
any error or omission in the drawings or Contract Documents.  Full instructions will 
be furnished by the Engineer should such error or omission be discovered, and the 
Contractor shall carry out such instructions as if originally specified. 

 
4. ROYALTIES AND PATENTS:  The Contractor shall pay all royalties and license fees. 

He shall defend all suits or claims for infringement of any patent rights and shall hold the 
Owner harmless from loss on account thereof.  If the Contractor has information that the 
process or article specified is an infringement of a patent, he shall be responsible for such 
loss unless he promptly gives such information to the Engineer. 
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5. ITEMS COVERED BY CONTRACT PRICE:  Unless otherwise specifically provided 

herein, the Contractor shall accept the compensation stated in the Contract as full payment 
for  furnishing  all  bonds,  insurance,  materials,  transportation,  apparatus,  temporary 
structures, equipment, services, fuel, energy, light, water, labor, and tools, and all other 
things necessary for the complete and proper execution of the Work contemplated by or 
reasonably implied from the Contract Documents, within the time limits indicated therein. 
Such amount shall include any loss or damage arising from the nature of the Work, from the 
action of the elements or from any unforeseen difficulties which may be encountered; all 
risks of every description connected with the prosecution of the Work; all expenses incurred 
in consequence of any suspension or discontinuance of the Work; and all other amounts 
necessary for completing the Work pursuant to the Contract Documents, within the time 
limits indicated therein. 

 
6. EXECUTION,    CORRELATION,    INTENT,    AND    INTERPRETATION    OF 

CONTRACT DOCUMENTS: 
 

A. Execution.  The Contract Documents shall be signed in multiple copies as directed 
by the Owner.  Within ten (10) days after Notice of Contract Award, the Contractor 
shall return to the Owner a minimum of four (4) fully executed original sets of the 
Construction Agreement; Performance Bond and Labor and Material Payment Bond 
with original Power of Attorney; and certificates of required insurance coverages. 
The date of the contract for purposes of these documents shall be the date of the 
Notice of Contract Award letter.   The Owner will execute the Construction 
Agreement, assemble all copies, and distribute the Contract Documents.   The 
Contractor shall not commence the Work until he receives the Notice to Proceed. 

 
B. Correlation.  By executing the Contract, the Contractor represents that he has visited 

the site, familiarized himself with the local conditions under which the Work is to be 
performed, and correlated his observations with the requirements of the Contract 
Documents. 

 
C. Intent. The intention of the Contract Documents is to include all labor and materials, 

tools, equipment, construction equipment, water, heat, utilities, transportation, and 
other facilities and services necessary for the proper execution and completion of the 
Work.  Materials or work described in words which as applied have a well-known 
technical or trade meaning shall be held to refer to such recognized standards. 

 
The organization of the specifications into divisions, sections, and articles, as the 
case may be, and the arrangement of drawings shall not control the Contractor in 
dividing the Work among subcontractors or in establishing the extent of work to be 
performed by any trade. 

 
It is intended that even though work is not covered under any heading, division, 
section, article, branch, class, or trade of the specifications, it shall nevertheless be 
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supplied if it is required elsewhere in the Contract Documents or is reasonably 
inferable therefrom as being necessary to produce the intended results. 

 
The specifications and drawings are intended to supplement but not necessarily 
duplicate each other.  Any work exhibited in the one and not in the other shall be 
executed as if it had been set forth in both, so that the Work will be constructed 
according to the complete design as determined by the Engineer. 

 
D. Interpretation. Should anything necessary for a clear understanding of the Work be 

omitted from the specifications and drawings, or should the requirements appear to 
be in conflict, the Contractor shall secure written interpretations or instructions from 
the Engineer before proceeding with the Work affected thereby. It is understood and 
agreed that the Work shall be performed according to the true intent of the Contract 
Documents. 

 
Where a conflict occurs between or within standards, specifications, and drawings, 
the more stringent or higher quality requirements shall apply. The precedence of the 
Construction Documents is in the following sequence: 

 
1) Addenda  to  the  drawings  and  specifications  take  precedence  over  the 

original Construction Documents. 
 

2) Should  a  conflict  arise  between  the  drawings  and  specifications,  the 
specifications shall have precedence over the drawings. 

 
3) In the drawings, the precedence shall be drawings of larger scale over those 

of smaller scale and noted materials over graphic indications. 
 

4) Any work mentioned in the specifications and not shown on the drawings or 
shown on the drawings and not mentioned in the specifications shall be of 
like effect as if shown or mentioned in both.  The Contractor shall examine 
the specifications and drawings and check all dimensions and notify the 
Engineer and the Owner of any discrepancies between the specifications and 
drawings and any deficiencies, omissions, or errors before any work is 
commenced. 

 
7. MATERIALS, LABOR, FACILITIES, AND STORAGE: 

 
A. Contractor's  Responsibility:    Unless  otherwise  stipulated,  the  Contractor  shall 

provide and pay for all materials, labor, tools, equipment, machinery, transportation, 
and other facilities necessary for the proper execution and completion of the Work. 
The Contractor shall provide and pay for all the temporary facilities required to 
supply all the power, light, water, and heat needed by him and the subcontractors for 
their work and shall install and maintain all such facilities in such manner as to 
protect the public and workers and conform with any applicable laws and 
regulations. If temporary heat and/or protection is required for the expeditious 
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prosecution of the Work and before the permanent heating apparatus is available for 
use, the temporary heating apparatus shall be installed and operated in such a 
manner that the finish work and/or construction will not be damaged thereby. 

 
 
 

B. Materials:    Unless  otherwise  specified,  all  materials  shall  be  new  and  free  of 
asbestos, and both workmanship and materials shall be of the highest quality.  The 
Contractor shall furnish satisfactory evidence as to the kind and quality of materials. 
The Contractor shall certify or provide evidence to the Owner that all materials used 
are asbestos-free. Samples shall be furnished, when specified, and the Work shall be 
in accordance with those samples which have been approved. 

 
C. Facilities and Storage:   The Contractor shall provide and maintain, in a neat and 

sanitary condition, adequate temporary toilet facilities for the use of any and all 
employees engaged on the Work, in strict compliance with the requirements of all 
applicable codes, regulations, laws, and ordinances.  In no event may present toilet 
facilities of any existing building at the site of the Work be used by employees of the 
Contractor or subcontractors.  Upon completion of the Work, the Contractor shall 
remove all such temporary facilities from the site and disinfect the premises. 

 
The Contractor shall provide suitable temporary facilities for workers and shall 
maintain on premises water-tight storage shed or sheds, tool houses for storage of 
building materials and tools which may be damaged by weather.  The Contractor 
shall allow space for the erection of sheds and provide similar facilities for storage 
by subcontractors of their materials and tools.  These facilities shall further provide 
for protection against theft and damage of building materials and tools.  Upon 
completion of the Work, the Contractor shall remove all such temporary facilities 
from the site. 

 
The Contractor shall provide adequate, weatherproofed, heated, and well-lighted 
office space at the site of the Work. The Contractor shall also provide telephone 
service at such office, which shall be available for the use of the Engineer, the 
Owner and their representatives without charge, except for toll calls. 

 
All of the foregoing facilities shall be of a quality and placed in locations acceptable 
to the Engineer and the Owner. 

 
8. PERFORMANCE AND PAYMENT BONDS:   The successful bidder shall within ten 

(10) days execute, deliver to and file with the Owner, a good and sufficient bond to be 
approved by the Owner in a penal sum equal to the Contract price.  Such bond shall be duly 
executed by a qualified corporate surety, conditioned upon the true and faithful performance 
of the Contract, and warranty work, and, in addition, shall provide that if the Contractor or 
his subcontractors fail to duly pay for any labor, materials, or other supplies used or 
consumed by such Contractor or his subcontractor in performance of the Work contracted to 
be done, the surety will pay the same in an amount not exceeding the sum specified in the 
bond, together with interest as provided by law.  Performance and payment bonds shall be 
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on forms provided by the Owner and must be issued by qualified sureties as specified 
herein. The Performance Bond shall additionally guarantee that the Contractor shall remedy 
any omissions; correct any and all defects; and adjust and make operable all component 
parts of the Work falling under the requirements of his Contract which may be called to his 
attention within a period of twenty-four (24) months following the Date of Completion 
established in the Letter of Acceptance. 

 
The expense of this bond shall be borne by the Contractor. If, at any time a surety on such a 
bond becomes irresponsible or loses its right to do business in the State of Colorado, the 
Owner may require another surety acceptable to the Owner, which the Contractor shall 
furnish within ten (10) days after receipt of written notice to do so. 

 
9. OBTAINING     PERMITS,     AND     COMPLIANCE     WITH     LAWS     AND 

REGULATIONS:  The Contractor and all subcontractors shall comply with all applicable 
Federal and State statutes and with rules, regulations and orders of any governmental body 
having jurisdiction over the Work to be performed, including the Colorado Department of 
Labor and the Colorado Department of Health.  Contractor and subcontractors shall further 
comply with ordinances, laws and regulations of the Town of Lyons, Colorado. 

 
Permits, governmental fees and licenses of a temporary nature necessary for the prosecution 
of the Work shall be secured and paid for by the Contractor.   The Owner is generally 
exempt from paying any fee for any building permit issued by any building departments and 
the Contractor shall see that no permit fee is paid.  However, the Contractor shall secure 
such building permit from the proper governmental agency if requested by the Owner, in 
which case the cost of any such fee shall be verified and paid by the Owner. 

 
The Contractor shall call for all inspections on a timely basis by the State of Colorado, 
Department of Labor, Safety Inspection Branch, and any other agency having jurisdiction 
over the Work. 

 
The Contractor shall give all notices and comply with all laws, ordinances, rules, and 
regulations bearing on the conduct of the Work as drawn and specified.  Should any of the 
provisions of the Contract Documents be in conflict therewith, then that portion which is in 
conflict shall be considered stricken and the applicable statute, ordinance, regulation or 
ruling substituted therefor.  If the Contractor observes such a conflict, he shall promptly 
notify the Owner in writing, and any necessary changes shall be adjusted as provided in the 
Contract for changes in the Work.  If the Contractor performs any work knowing it to be 
contrary to such laws, ordinances, rules, and regulations, and without such notice to the 
Owner, he shall bear all costs arising therefrom and to correct same. 

 
10. SURVEYS, BENCHMARKS, MONUMENTS AND STAKES: 

 
A. Surveys.  As provided by the Owner, the Contractor shall obtain from the Engineer, 

a copy of all surveys describing property lines, elevation benchmarks, physical 
characteristics, and utility locations. 
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B.        Benchmarks.   The Contractor shall properly stake out the work and provide and 
rigidly set benchmarks and batter boards as necessary for the proper performance of 
the Work.  The Contractor shall remain responsible for their maintenance and their 
accuracy.   A permanent benchmark, approved as to location and type by the 
Engineer, from which all grades are to be taken, shall be established near the site of 
the work by the Contractor.  From this benchmark the Contractor shall ascertain all 
grades and levels to the building as needed.  The Contract Documents will include 
all necessary information to establish the benchmark. 

 
C.        Preservation of Monuments and Stakes.  The Contractor shall carefully preserve all 

monuments, benchmarks, property markers, reference points, and stakes.  In case of 
his destruction thereof, the Contractor will be charged with the expense of 
replacement and shall be responsible for any mistake or loss of time that may be 
caused.  Permanent monuments or benchmarks which must be removed or disturbed 
shall be protected until properly referenced for relocation.  The Contractor shall 
furnish materials and assistance for the proper replacement of such monuments or 
benchmarks. 

 
11. DIFFERING SITE CONDITIONS: 

 
A. Notice:   The Contractor shall promptly, and before such conditions are disturbed, 

notify the Owner and Engineer in writing of: 
 

1) Subsurface or latent physical conditions at the site differing materially from 
those indicated in the Contract Documents. 

 
2) Unknown physical conditions at the site, of an unusual nature, differing 

materially from those ordinarily encountered and generally recognized as 
inherent in work of the character provided for in the Contract.  The Owner 
and Engineer shall promptly investigate the conditions and if the Owner 
finds that such conditions do materially so differ and cause an increase or 
decrease in the Contractor's cost of, or the time required for, performance of 
any part of the work under the Contract, whether or not changed as a result 
or such conditions, an equitable adjustment shall be made and the Contract 
modified by Change Order. 

 
B. Claims:  No claim of the Contractor under this clause shall be allowed unless the 

Contractor has given the notice required above.  No claim by the Contractor for an 
equitable adjustment hereunder shall be allowed if asserted after final payment under 
this Contract. 

 
12.       PROTECTION  OF  WORK,  PERSONS  AND  PROPERTY:    The  Contractor  shall 

maintain adequate protection of all his work, materials and equipment that are to be 
incorporated in the project; whether stored on or off the site, under the care, custody or 
control of the Contractor or his subcontractors.  The Contractor shall also maintain adequate 
protection of other property at the site or adjacent thereto, including landscaping, irrigation, 
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pavements, structures and utilities not designated for removal, relocation or replacement in 
the course of construction, as provided by law and the Contract Documents. 

 
The Contractor shall take all necessary precautions for the safety of employees on the Work, 
and shall comply with all applicable provisions of Federal, State and municipal safety laws 
and building codes to prevent accidents or injury to persons on, about or adjacent to the 
premises where the Work is being performed.  He shall erect and properly maintain at all 
times, as required by the conditions and progress of the Work, all necessary safeguards for 
the protection of workmen and the public and shall post danger signs warning against the 
hazards created by such features of construction as protruding nails, hoists, well holes, 
elevator hatchways, scaffolding, window openings, stairways and falling materials; and he 
shall designate a responsible member of his organization on the Work, whose duty shall be 
the prevention of accidents.  This person shall be the Contractor's superintendent unless 
otherwise designated in writing by the Contractor to the Owner and Engineer. 

 
The Contractor shall provide all necessary bracing, shoring and tying of all structures, decks 
and framing to prevent any structural failure of any material which could result in damage to 
property or the injury or death of persons; take all precautions to insure that no part of any 
structure of any description is loaded beyond its carrying capacity with anything that will 
endanger its safety at any time during the execution of the Contract; and provide for the 
adequacy and safety of all scaffolding and hoisting equipment.  The Contractor shall not 
permit open fires within the building enclosure. The Contractor shall construct and maintain 
all necessary temporary drainage and do all pumping necessary to keep excavations and 
floors, pits and trenches free of water. 

 
During the course of construction, the Contractor shall maintain free and unimpeded all 
required exits from the building.  Barricades shall be so erected that traffic is separated and 
protected from the construction.  Such exits shall not be closed at any time for any reason 
while the building is occupied nor at any time when the building is unoccupied except after 
written approval is given by the Owner and proper warning and directional signs are posted. 

 
The Contractor shall take due precautions when obstructing sidewalks, streets or other 
public ways in any manner, and shall provide, erect and maintain barricades, temporary 
walkways, roadways, trench covers, colored lights or danger signals and any other devices 
necessary to assure the safe passage of pedestrians and automobiles. 

 
In an emergency affecting the safety of life or of the Work or of adjoining property, the 
Contractor, without special instruction or authorization from the Engineer  or Owner, is 
hereby permitted to act, at his discretion, to prevent such threatened loss or injury; and he 
shall so act, without appeal, if so authorized or instructed.  Any compensation, claimed by 
the Contractor on account of emergency work, shall be determined by agreement for extra 
compensation. Notification of and report of such emergencies shall be made immediately to 
the Owner and Engineer. 
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When the whole or a portion of the Work is suspended for any reason, each Contractor shall 
properly cover over, secure and protect such of his work as may be liable to sustain injury 
from any cause. 

 
13. CONTRACTOR'S SUPERINTENDENCE AND SUPERVISION: The Contractor shall 

keep on the Work, during its progress, a competent superintendent and any necessary 
assistants, all satisfactory to the Engineer and Owner.  The superintendent shall not be 
changed except with the consent of the Engineer and Owner, unless, the superintendent 
proves to be unsatisfactory to the Contractor and ceases to be in his employ.   The 
superintendent shall represent the Contractor in his absence and all directions given to him 
shall be as binding as if given to the Contractor. Directions shall be confirmed in writing by 
the Contractor. 

 
The Contractor shall give efficient supervision to the Work, using his best skill and 
attention.  He shall carefully study and compare all drawings, specifications and other 
instructions and shall at once report to the Engineer and the Owner any error, inconsistency 
or omission which he may discover, but he shall not be liable to the Owner for any damage 
directly resulting from and to the extent proximately caused by any errors or deficiencies in 
the Contract Documents or other instructions by the Engineer. 

 
The superintendent shall see that the Work is carried out in accordance with the Contract 
Documents and in a thorough and first-class manner in every respect.  The Contractor's 
superintendent shall establish all lines, levels, and marks necessary to facilitate the 
operations of all concerned in the Work.  He shall lay out the Work in a manner satisfactory 
to the Engineer, making permanent records of all lines and levels required for excavation 
grading and foundations, and for all other parts of the Work. 

 
14. SUBSTITUTIONS:  The Contractor will be held to have used in his base proposal and to 

furnish under the Contract those items of equipment and/or materials which are specifically 
identified in the specifications by a manufacturer's name, model, or catalog number, or 
which have been specifically approved in writing by the Engineer during the bidding period, 
in accordance with procedures established by the Engineer, and which have been listed in an 
Addendum prior to the bidding. 

 
At the time of bidding, items of equipment of the Contractor's choice may be offered as 
alternates to the items named in the specifications by submitting with the proposal and on 
the form provided, identifying data on the articles proposed, together with a statement of the 
amount of addition or deduction from the base bid if the bidder's alternate is accepted. Prior 
approval by the Engineer is not required on items submitted as alternate bids. 

 
After execution of the Contract, substitution of equipment and/or materials of makes other 
than those specifically named in the Contract Documents may be approved only for the 
following reasons: 

 
A.        That the equipment or material proposed for substitution is, in the opinion of the 

Owner,  equal  to  and/or  superior  to  equipment  and/or  materials  named  in  the 
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specifications  so  far  as  performance,  construction,  efficiency  and  utility  are 
concerned; and 

 
B. That the materials and/or equipment named in the specifications are no longer 

available or cannot be delivered to the job in time to complete the work in proper 
sequence due to conditions beyond the control of the Contractor; or 

 
C. That the equipment and/or materials proposed for substitution is of satisfactory 

quality, construction, efficiency and utility, and there is a substantial difference in 
price and/or delivery.  To receive consideration under this subparagraph, such a 
request must be supported by documentary proof of quality and difference in price 
and/or delivery, if any, for both the specified and the proposed substitute material 
and/or equipment. 

 
All requests for substitution must be submitted in writing with supporting documentation by 
or through the Contractor to the Engineer for initial review, before being submitted to the 
Owner for evaluation and final approval. In the absence of the Owner's written approval, no 
substitution of materials or methods will be allowed for any items specified in the Contract 
Documents. 

 
In case of a difference in price occurring as a result of an approved substitution, the Owner 
shall receive all benefit of the difference in cost involved in the substitution.   All 
substitutions will be approved by issuance of a formal Change Order as provided in these 
General Contract Conditions. 

 
15. SHOP DRAWINGS, PRODUCT DATA AND SAMPLES: 

 
A. Shop Drawings are drawings, diagrams, schedules and other data specially prepared 

for the Work by the Contractor or a subcontractor, manufacturer, supplier or 
distributor to illustrate some portion of the work. 

 
B. Product Data are illustrations, standard schedules, performance charts, instructions, 

brochures, diagrams and other information furnished by the Contractor to illustrate 
materials or equipment for some portion of the Work. 

 
C. Samples are physical examples which illustrate materials, finishes, equipment or 

workmanship and establish standards by which the Work will be judged. 
 

Shop Drawings, Product Data, Samples and similar submittals are not Contract Documents. 
The purpose of their submittal is to demonstrate, for those portions of the Work for which 
submittals are required, the way the Contractor proposes to conform to the information 
given and the design concept expressed in the Contract Documents. 

 
The Contractor shall review, approve, stamp and then submit to the Engineer:   Shop 
Drawings,  Product  Data,  Samples  and  similar  submittals  required  by  the  Contract 
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Documents with reasonable promptness and in such sequence as to cause no delay in the 
Work or in the activities of the Owner or of separate contractors. 

 
By  approving  and  submitting  Shop  Drawings,  Product  Data,  Samples  and  similar 
submittals, the Contractor represents that the Contractor has determined and verified 
materials, field measurements and field construction criteria related thereto, and has checked 
and coordinated the information contained within such submittals with the requirements of 
the Work and of the Contract Documents. 

 
The number of copies and format of submittals shall be as required by the Engineer, but 
shall include (1) copy of the original Shop Drawings and Product Data for the Owner. 

 
The Engineer will, with reasonable promptness so as to cause no delay, check Shop 
Drawings, Product Data and Samples to determine whether specifications and drawings 
have been properly interpreted and design requirements fulfilled. All corrections or requests 
for re-submittal by the Engineer shall be clearly noted on the submittals and returned to the 
Contractor.  The Contractor shall make any corrections required by the Engineer and shall 
re-submit the required number of corrected copies of submittals until approved. 

 
The Contractor shall not be relieved of responsibility for deviations from requirements of 
the Contract Documents by the Engineer’s approval of Shop Drawings, Product Data, 
Samples or similar submittals unless the Contractor has specifically informed the Engineer 
in writing of such deviation at the time of submittal and the Engineer has given written 
approval to the specific deviation.  The Contractor shall not be relieved of responsibility for 
errors or omissions in Shop Drawings, Product Data, Samples or similar submittals by the 
Engineer’s approval thereof. 

 
The Contractor shall direct specific attention, in writing or on resubmitted Shop Drawings, 
Product Data, Samples or similar submittals, to revisions other than those requested by the 
Engineer on previous submittals. 

 
The Contractor shall perform no portion of the Work requiring submittal and review of Shop 
Drawings, Product Data, Samples or similar submittals until the respective submittal has 
been approved by the Engineer.   Such Work shall be in accordance with approved 
submittals. 

 
When Shop Drawings, Product Data, Samples or similar submittals have been approved and 
stamped by both Contractor and Engineer a copy of each shall be immediately forwarded to 
the Owner. 

 
16. CASH ALLOWANCE:  The Contractor shall include in the Contract sum all allowances 

named in the Contract Documents and shall cause the work so covered to be done by such 
Contractors and for such sums as the Owner may direct, the contract sum being adjusted in 
conformity therewith.  The Contractor declares that the contract sum includes such sums for 
expenses and profit on account of cash allowances as he deems proper.   No demand for 
expenses or profit other than those included in the contract sum shall be allowed.   The 
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Contractor shall not be required to employ for any such work persons against whom he has 
filed a lien or has a reasonable objection due to previous legal claims. 

 
17. CHANGES: 

 
A. Change Orders:  The Owner may, at any time, by a written Change Order directed 

through the Engineer, without notice to the sureties and without invalidating the 
Contract, make changes in the drawings and/or specifications of the Contract and 
within the general scope thereof; order extra work; or make changes by altering, 
adding to, or deducting from the Work.  If such changes cause an increase or 
decrease in the amount due under the Contract, or in the time required for its 
performance, an equitable adjustment shall be made on the Change Order and the 
Contract shall be modified in writing accordingly.  Any claim of the Contractor for 
adjustment under this clause must be asserted in writing within ten (10) days from 
the date of receipt by the Contractor of the notification of change; provided, 
however, that the Owner, if it determines that the facts justify such action, may 
receive and consider, and adjust any such claim asserted at any time prior to the date 
of final settlement of the Contract.  No Change Order or other form of order or 
directive by the Owner or Engineer requiring additional compensable work to be 
performed, which causes the aggregate amount payable under the Contract 
Documents to exceed the amount appropriated for the original Construction 
Agreement, shall be issued unless the Contractor is given written assurance by the 
Owner that lawful appropriations to cover the costs of the additional work have been 
made. 

 
 
 

B. Price Differential: The change in Contract price resulting from a change in the 
Work shall be determined in one of the following ways: 

 
1) By estimate and acceptance in a lump sum, with a maximum total combined 

mark-up to the Owner, for the Contractor and all affected subcontractors not 
to exceed fifteen percent (15%). 

 
2) By unit prices named in the Contract or subsequently agreed upon. 

 
3) If the parties are unable to agree on one of the above methods, then the 

amount shall be determined by force account under the following formula: 
 

a) The actual cost of all direct labor performed (including foremen 
employed continuously on the Work, but not the salary, or any part 
thereof, of the Contractor's superintendent) and the actual materials 
furnished for and used in such work, less all available cash, trade, or 
other discounts; 

 
b) Rental for the use of such items of equipment as have an individual 

value in excess of One Thousand Dollars ($1,000.00); provided that 
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the amount of such rental charge and the length of time and probable 
cost of the use of such equipment shall have been authorized in 
writing by the Owner; 

 
c) All proportionate sums paid for royalties, permits, and inspection 

fees; 
 

d) All proportionate premiums for public liability insurance, worker's 
compensation, and other proper and necessary insurance, as well as 
all applicable payroll taxes; 

 
e) Either a predetermined lump sum, fixed fee, or a fee of fifteen 

percent (15%), which fee shall be applied to the total of paragraphs 
a), b), and c) only, and shall constitute full compensation to the 
Contractor for all costs and expenses, including all overhead and 
profit, which are not otherwise enumerated above. Subcontractors, if 
employed by the Contractor on this part of the work, will receive 
such portion of the Contractor's fee as may be agreed and paid to 
them by the Contractor. 

 
f) The Contractor shall keep and present, in such manner as the Owner 

may direct, an accurate accounting of all the foregoing costs, together 
with all supporting vouchers and other documentation, all subject to 
audit by the Owner. 

 
C. Minor Changes:  In giving instructions, the Engineer shall have authority to make 

minor changes in the Work, which do not involve extra cost or extend the Contract 
completion date, and which are not inconsistent with the purposes of the building. 
Otherwise, except in an emergency endangering life or property, no extra work or 
change shall be made unless in pursuance of a written order from the Owner signed 
or countersigned by the Engineer, or a written order from the Engineer stating that 
the Owner has authorized the extra work or change.  No claim for an addition to the 
Contract sum shall be valid unless ordered or authorized in the manner set forth in 
this paragraph. 

 
18. CLAIMS FOR EXTRA COST: If the Contractor claims that any instructions by drawings 

or otherwise, after the execution of the Contract, involve extra cost under the Contract which 
were not included in the original bid, he shall give the Owner and the Engineer written 
notice thereof within a reasonable time after the receipt of such instructions, and in any 
event before proceeding to execute the work, except in an emergency endangering life or 
property, and the procedure shall then be as provided for changes in the Work.  No such 
claim shall be valid unless so made. Any change in the Contract amount must be authorized 
by Change Order. 

 
19. DELAYS AND EXTENSION OF TIME:  If the Contractor is delayed at any time in the 

progress of the Work by any act or neglect of the Owner, or of any employee of the Owner, 
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or by any separate Contractor employed by the Owner, or by changes ordered in the Work, 
or by strikes, lockout, fire, unusual delay in transportation, unavoidable casualties, or any 
causes beyond the Contractor's control, or by any cause which the Owner determines may 
justify the delay, then the time of completion shall be extended for such reasonable time as 
the Owner may determine. 

 
Extension of the contract completion time for delays due to weather will be considered only 
when such conditions are more severe and extended than those reflected by the ten-year 
average for the month as evidenced by Climatological data, U.S. Department of Commerce, 
for the Boulder area or specific building area, and only if a request for such extension of 
time is received by the owner within seven (7) days of the first day of each delay. 
Extensions of time due to weather or other allowable reasons will be granted on the basis of 
1.4 calendar days credit for each working day lost, with each extension figured to the nearest 
whole calendar day.  No more than thirty (30) calendar days' extension for weather will be 
allowed during the total construction period. 

 
All requests for extensions of time shall be subject to the Owner's approval, and shall be 
made in writing to the Owner no more than seven (7) calendar days after the occurrence of 
the delay. If not so submitted, they shall not be allowed. 

 
The Owner reserves the right to occupy any part of the structure on the original schedule, 
after suitable inspection of conditions, without waiving Owner's rights with respect to 
liquidated damages as provided in the Contract. 

 
20. INSPECTION OF WORK:  The Owner and Owner's representative shall at all times have 

access to the Work wherever it is in preparation or progress and the Contractor shall provide 
proper facilities for such access and for inspection. 

 
If the specifications, the Engineer’s or Owner's instructions, laws, ordinances or any public 
authority require any work to be specially tested or approved, the Contractor shall give the 
Owner timely notice of its readiness for inspection, and if the inspection is by another 
authority than the Owner, of the date fixed for such inspection. 

 
Inspections by the Owner and the Engineer shall be promptly made.  If any work should be 
covered up without approval or consent of the Owner and the Engineer, it must, if required 
by the Owner, be uncovered for examination at the Contractor's expense. 

 
Re-examination of questioned work may be ordered by the Owner, and if so ordered must 
be uncovered by the Contractor.  If such work be found in accordance with the Contract 
Documents, the Owner shall pay the cost of re-examination and replacement.  If such work 
is found not to be in accordance with the Contract Documents, the Contractor shall pay such 
costs, unless he shall show that the defect in the Work was caused by another Contractor 
engaged by the owner.  In that event the Owner shall pay such cost, with the right to 
reimbursement from such other Contractor. 

 
21. CORRECTION OF WORK: 
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A. Correction of Work Before or After Completion:  The Engineer or Owner has the 
authority to condemn work which is defective or does not conform to the Contract 
Documents.  The Contractor, following written demand, shall promptly correct all 
work rejected by the Engineer or Owner as defective or as failing to conform to the 
Contract Documents whether observed before or within two (2) years after final 
completion and whether or not fabricated, installed or completed.  The Contractor 
shall bear all costs of correcting such rejected work, including the cost of the 
Engineer's/and/or Consultant's additional services thereby made necessary.  If the 
Contractor proceeds to build in or cover the item which has been rejected, he shall 
be totally responsible for the cost of removal and replacement of said item and 
removal and replacement of all necessary work surrounding or covering the item in 
order to produce a first class job.  The obligation of the Contractor to correct the 
Work shall be in addition to, and not in limitation of, any other obligations imposed 
by law, the Contract Documents, or other rights of the Owner. 

 
B. Tests  to  Determine  Conformance:    Whenever  in  the  opinion  of  the  Engineer/ 

Consultant the Owner, tests are essential to assure the professional evaluation of the 
Work which is subject to being rejected or condemned, the necessary number of 
tests will be performed by a consultant designated by the Owner.   The 
recommendation of this consultant is final and all parties to the Contract will comply 
with the methods and extent of the corrections submitted in writing to  the Owner 
and the Engineer by the designated consultant. The cost of the tests will become the 
Contractor's responsibility when corrections of any nature are recommended by the 
consultant to the  investigated work; otherwise, the Owner will pay for  all tests 
performed. 

 
C. Removal of Condemned Work: The Contractor shall promptly remove from the 

premises all work condemned by the Engineer or Owner as failing to conform to the 
Contract Documents, whether incorporated or not, and the Contractor shall promptly 
replace and re-execute such work in accordance with the Contract and without 
expense to the Owner, and shall bear the expense of making good all work of other 
subcontractors found to be defective or destroyed or damaged by such removal or 
replacement. 

 
If the Contractor does not remove such condemned work within a reasonable time, 
fixed by written notice from the Owner, the Owner may remove it and may store the 
material at the expense of the Contractor.  If the Contractor does not pay the 
expenses of such removal within (10) ten days' time thereafter, the Owner may, upon 
ten (10) days' written notice, sell such materials at auction or at private sale 
accounting for the net proceeds thereof, after deducting all the costs and expenses 
that should have been borne by the Contractor, including compensation for 
additional Engineer services.  If such proceeds of sale do not cover all costs which 
the Contractor should have borne, the difference shall be charged to the Contractor 
and an appropriate Change Order shall be issued.  If the payments then or thereafter 
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due the Contractor are not sufficient to cover such amount, the Contractor shall pay 
the difference to the Owner. 

 
D. Correction of Work After Final Payment:  Neither the final certificate for payment 

nor any provision in the Contract Documents shall relieve the Contractor of 
responsibility for faulty materials or workmanship and, unless otherwise specified, 
he shall remedy any defects due thereto and pay for any damage to other work 
resulting therefrom which shall appear within a period of two (2) years from the 
Date of Completion.   The Owner shall give notice of observed defects with 
reasonable promptness.   Such notice shall be in writing to the Engineer and 
Contractor.  All questions arising under this article shall be decided by the Owner or 
its authorized representative.  This warranty shall be in addition to and not in lieu of 
all other remedies available to the Owner. 

 
22. OWNER'S RIGHT TO CORRECT WORK: 

 
A. Corrections By Owner:   If the Contractor should neglect to prosecute the Work 

properly or fail to perform any provision of this Contract, including, without 
limitation, the correction of punch list or warranty items, the Owner, after three (3) 
days' written notice to the Contractor, may, without prejudice to any other remedy it 
may have, make good such deficiencies and may deduct the reasonable cost thereof 
from any payment then or thereafter due the Contractor, and recover any deficiency 
from the Contractor.   In the event work is performed by the Owner, the Owner's 
employees, or by persons other than the Contractor at the request of the Owner, as 
provided above or in order to comply with existing statutes, codes or regulations of 
any governmental authority or to protect the health and/or welfare of persons 
occupying or intending to occupy the Owner's building, the Owner shall not be 
liable to the Contractor for inconvenience, expense or subsequent cost of removal of 
such work. 

 
B. Deductions for Uncorrected Work:   If the Owner deems it inexpedient to correct 

work that has been damaged, is defective, or has not been completed in accordance 
with the Contract Documents, an equitable deduction from the Contract price shall 
be made by Change Order therefor.  The amount to be deducted as cost of doing 
work shall include the cost of the Engineer's/ Consultant's additional services made 
necessary by such default.  If the payments then or thereafter due the Contractor are 
not sufficient to cover such amount, the Contractor shall pay the difference to the 
Owner. 

 
23. OWNER'S RIGHT TO TERMINATE CONTRACT: 

 
A. For Cause:  If the Contractor should be adjudged a bankrupt, or if he should make a 

general assignment for the benefits of his creditors, or if a receiver should be 
appointed on account of his insolvency, or if he should refuse or should fail, except 
in cases for which extension of time is provided, to supply enough properly skilled 
workers  or  proper  materials,  or  if  he  should  fail  to  make  prompt  payment  to 
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subcontractors or for material or labor, or disregard laws, ordinances or the 
instructions of the Owner, or otherwise breach any material provision of the 
Contract, then the Owner, when in its opinion sufficient cause exists to justify such 
action, may, without prejudice to any other right or remedy and after giving the 
Contractor and the surety seven (7) days written notice, terminate the employment of 
the Contractor and take possession of the premises and of all materials, tools, and 
appliances thereon and finish the Work by whatever method it may deem best.  In 
such case the Contractor shall not be entitled to receive any further payment until the 
Work is finished.  If the unpaid balance of the Contract price shall exceed the 
expense of finishing the Work including compensation for additional managerial and 
administrative services, such excess shall be paid to the Contractor.  If such expense 
shall exceed such unpaid balance, the Contractor and his surety shall pay the 
difference to the Owner.  The expenses incurred by the Owner as herein provided, 
and the damage incurred through the Contractor's default, shall be determined by the 
Owner. 

 
1) The  Owner  may  take  control  of  the  Work  and  either  make  good  the 

deficiencies of the Contractor or direct the activities of the Contractor in 
doing so, employing such additional help as the Owner deems advisable.  In 
such event the Owner shall be entitled to collect from the Contractor and his 
surety, or to deduct from any payment then or thereafter due the Contractor, 
the costs incurred in having such deficiencies made good and any damages 
or expenses incurred through the default of the Contractor. 

 
2) The Owner may require the surety on the Contractor's bond to take control of 

the Work at once and see to it that all the deficiencies of the Contract are 
made good, with due diligence.  As between the Owner and the surety, the 
cost of making good such deficiencies shall all be borne by the surety.  If the 
surety takes over the Work, either upon termination of the services of the 
Contractor or upon instructions from the Owner to do so, the provisions of 
the Contract Documents shall govern in respect to the work done by the 
surety, the surety being substituted for the Contractor as to such provisions, 
including provisions as to payment for the Work and provisions of this 
article as to the right of the Owner to do the Work or to take control of the 
Work. 

 
B. Without Cause:   Should conditions arise which in the Owner's opinion make it 

necessary or advisable to discontinue work under the Contract Documents, the 
Owner may terminate the Contract in whole or in part without cause or fault by the 
Contractor by giving seven (7) calendar days' written notice to the Contractor.  The 
notice shall specify the date and extent to which the Contract is terminated.  Upon 
any such termination, the Owner shall take possession of the site and all or any part 
of the materials and equipment delivered or en route to the site.   In the event of 
termination under this paragraph 24(B) the Contractor shall be equitably paid for all 
work properly completed, based upon the approved Schedules of Values. 
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24. CONSTRUCTION SCHEDULE AND PROGRESS REPORTS:  The Contractor shall 
submit, within seven (7) calendar days after the date of the Notice to Proceed in a format 
acceptable to the Owner, a construction schedule for the project.  This schedule shall start 
with the date of the Notice to Proceed, and the completion date shall be a date which will 
enable the Owner to accept the work on the date specified in the Construction Agreement. 
The Schedule shall fully indicate a timetable representing the various elements of the work 
and  their  logical  relationships  and  shall  provide  for  the  expeditious  and  practicable 
execution of the Work.  The time shown between the starting and completion dates of the 
various elements within the schedule shall represent one hundred percent (100%) 
completion of each element in the Schedule of Values.  The CPM schedule shall include all 
activities necessary, including submittals, approval periods and Owner activities.   No 
working activities shall be shown with durations exceeding fifteen (15) working days.  If an 
activity is longer than this, it shall be segmented.  The schedule shall identify for each 
activity the trades responsible and the manpower necessary to complete the activity as 
scheduled. 

 
The Schedule shall be revised by the Contractor during the progress of the Work. When the 
actual progress in the opinion of the Engineer or Owner, varies materially from that 
previously approved, additional detailed schedules of separate elements of the work may be 
requested at the Owner's discretion. 

 
The Contractor shall submit monthly Progress Reports and an updated schedule with the 
Application for Payment.  These reports shall reflect the Contractor's "work in place" 
progress and will be certified by the Contractor or his superintendent as to the date and 
contents of such "work in place" progress report.  Such reports shall depict progress and 
percentage of completion, consistent with the values and amounts contained on the 
counterpart Request for Payment.   The subcontractors shall be supplied copies of the 
Contractor's approved schedule.  These subcontractors shall develop a similar schedule 
based on their respective work. Failure to submit an approved schedule or monthly progress 
report shall be deemed cause to reject Applications for Payment. 

 
The Contractor shall schedule all work so as to reduce to a minimum any disruption in the 
use of the existing facilities and interruptions of utility service of any type.  All remodeling 
work or disruption of utilities to an occupied building shall be scheduled and submitted to 
the Owner and Engineer for approval. 

 
25. SCHEDULE OF VALUES:  Before beginning work and prior to the first Application for 

Payment, the Contractor shall submit to the Owner a complete, itemized Schedule of the 
Values of the various parts of the work in format and level of detail as acceptable to the 
Owner, aggregating the total sum of the Contract, separating material costs from other costs, 
including as material costs the material costs of all subcontractors under such Contractor, 
supported by such evidence as to its correctness as the Owner may direct.  This schedule 
will be used for the Application for Payment provided for in these General Contract 
Conditions. 
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26. PAYMENTS  TO  CONTRACTORS:    Partial  payments  will  be  made  as  the  Work 
progresses within twenty–one (21) days after the close of the calendar month, or at other 
monthly dates established by the Owner, upon properly prepared Contractor's Application 
and Certificate for Payment forms submitted to and approved by the Engineer and the 
Owner.  The Owner reserves the right to withhold payments at any time, regardless of the 
Engineer’s recommendations.  The Applications for Payment shall be based on the same 
items as are shown in the Schedule of Values indicating the material used and work 
performed for which payment is claimed.  In preparing Applications, material delivered and 
properly stored on the site and preparatory work done may be taken into consideration. 

 
Payments will be made in the full value of the work performed and material stored less ten 
percent (10%) of such value which shall be retained until final acceptance of all work by the 
Owner, unless otherwise agreed by Owner, and less the aggregate of any previous payments. 
Upon the final certified completion, as determined by the Engineer and the Owner, and if 
satisfactory progress is being made in the Work, in the sole opinion of the Owner, then no 
retainage shall be made from further monthly payments, subject to any retainages made by 
the Owner from the final payment.  On satisfactory completion and final acceptance of each 
separate building or portion of the building or other division of the Contract upon which 
agreement has been reached as to its separate price, at the discretion of the Owner, payment 
may be made in full, including retained percentages thereon less deductions as determined 
by the Owner.  Any withdrawal of retainage based upon a deposit of acceptable securities 
shall be on the Owner's approved forms and shall require that the acceptable securities be 
endorsed in favor of the Owner, authorizing the Owner to negotiate the acceptable securities 
and to receive the payments due.  Payments by the Contractor to his subcontractors shall be 
made in the same manner as provided herein between the Owner and the Contractor. 

 
The Contractor warrants that title to and ownership of all material and work covered by 
partial payments which have been made shall thereupon become the sole property of the 
Owner, but this provision shall not be construed as relieving the Contractor from the sole 
responsibility for all materials and work upon which payments have been made or the 
restoration of any damaged work or as a waiver of the right of the Owner to require the 
fulfillment of all the terms of the Contract. 

 
The issuance of a Certificate for Payment will constitute a representation by the Engineer to 
the Owner, based on his observations at the site and the data comprising the Application for 
Payment, that the Work has progressed to the point indicated; that, to the best of his 
knowledge, information and belief, the quality of the Work is in accordance with the 
Contract Documents (subject to an evaluation of the Work as a functioning whole upon final 
completion, to the results of any subsequent tests required by the Contract Documents, to 
minor deviations from the Contract Documents correctable prior to completion, and to any 
specific qualifications stated in his Certificate); and that the Contractor is, in the Engineer’s 
opinion, entitled to payment in the amount certified. 

 
After the Engineer has issued a Certificate for Payment, the Owner shall make payment in 
the manner provided herein.  No Certificate for a progress or final payment, nor any partial 
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or entire use or occupancy of the project by the Owner shall constitute an acceptance of any 
work not completed in accordance with the Contract Documents. 

 
27. PAYMENTS  WITHHELD:    The  Owner  may  withhold  payment  or  the  Engineer/ 

Consultant may decline to issue a Certificate for Payment in whole or in part, or the 
Engineer or Owner may withhold or nullify the whole or any part of any Certificate 
previously issued, because of subsequently discovered evidence or subsequent inspections, 
for such an amount or to such extent as may be necessary in the opinion of either to protect 
the Owner from loss on account of: 

 
A. Defective work not remedied. 

 
B. Claims filed or reasonable evidence indicating probable filing of claims. 

 
C. Failure of the Contractor to make payments properly and promptly to subcontractors 

or for material or labor. 
 

D.  A reasonable doubt that the Contract can be completed for the balance then unpaid. 

E. Damage to another contractor. 

F. Failure of the Contractor to prosecute any portion of the Work in compliance with 
the approved schedule. 

 
G. Failure of the Contractor to submit on a timely basis any documentation required by 

the Contract Documents, including, without limitation, monthly Progress Reports, 
Schedule of Values, or request for approval of subcontractors. 

 
H. Unauthorized deviations by the Contractor from the Contract Documents. 

 
28. INSURANCE - LIABILITY:   Each Contractor shall procure and maintain, at his own 

expense, until his work is accepted by the Owner, liability insurance as hereinafter specified. 
All such insurance shall be subject to the approval of the Owner for adequacy of protection, 
and shall include a provision preventing cancellation without thirty (30) days' prior notice to 
the Owner in writing.  All policies must contain a "Registered Notice" of cancellation 
endorsement directed to Town of Lyons and the bonding company on the project.  The 
Owner will accept the policies written only by sureties legally authorized in the State of 
Colorado and rated in Best's Insurance Guide (latest edition), not lower than A- or have a 
Best's Financial Rating of at least X. 

 
The liability insurance coverage required is as follows: 

 
A. Contractor's General Public Liability and Property Damage Insurance issued to the 

Contractor and protecting him from all claims for destruction of or damage to 
property, arising out of or in connection with any operations under his Contract, 
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whether such operations be by himself or by a subcontractor under him, or anyone 
directly or indirectly employed by the Contractor or by a subcontractor under him. 

 
All such insurance shall be written with a limit of liability not less than $1,000,000 
for all damages arising out of bodily injury, including death, at any time resulting 
therefrom sustained by any one person in any one occurrence; a limit of liability not 
less than $1,000,000 for any such damages sustained by two or more persons in any 
one occurrence; a limit of liability not less than $1,000,000 for all damages arising 
out of injury or destruction of property in any one occurrence, and $1,000,000 
aggregate. All such insurance shall be written on a Comprehensive Form of Policy. 

 
In the event of any of the hazards or exposures, normally listed in standard policies 
as "Exclusions," are involved or required under this Contract, then such hazards or 
exposures shall be covered and protection afforded under the policy and such 
exclusions (x), (c) and (u), as excerpted from standard policies, must be removed 
from the policy as listed below: 

 

1) "(x) Injury to or destruction of any property arising out of blasting or 
explosion, other than the explosion of air or steam vessels, piping 
under pressure, prime movers, machinery or power transmitting 
equipment:" 

 

2) 
 

"(c) 
 

The collapse of or structural injury to any building or structure due 
  to: 
  a) grading of land, excavating, burrowing, filling, backfilling, 

tunneling, pile driving, cofferdam work or caisson work; or 
  b) moving, shoring, underpinning, raising or demolition or any 
   building  or  structure,  or  removal  or  rebuilding  of  any 
   structural support thereof;" 
 

3) 
 

"(u) 
 

a) 
 

Injury  to  or  destruction  of  wires,  conduits,  pipes,  mains, 
   sewers  or  other  similar  property,  or  any  apparatus  in 
   connection therewith, below the surface of the ground, if 
   such injury or destruction is caused by and occurs during the 
   use of mechanical equipment for the purpose of grading of 
   land, paving, excavating or drilling; or 
  b) injury to or destruction of property at any time resulting 
   therefrom." 

 

B. General Public Liability and Property Damage Insurance issued to "Town of Lyons, 
Colorado, its directors, its officers, its agents, and its employees acting in the scope 
and course of their employment", and protecting them from all claims for personal 
injury, including death, and all claims for destruction of or damage to property, 
arising out of or in connection with any operations under the Contract, whether such 
operations be by the Contractor or by a subcontractor under him or by anyone 
directly or indirectly employed by the Contractor or a subcontractor under him.  All 
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such insurance shall have the minimum limits of liability specified in A, above.  All 
such insurance policies shall be delivered to the Owner within ten (10) days after the 
date of the Notice of Award. 

 
C. Contractor's Automobile Liability and Property Damage Insurance issued to the 

Contractor protecting the Contractor and the Owner from all claims, for personal 
injury, including death, and all claims for destruction of or damage to property 
arising out of or in connection with any operations under the Contractor's Contract, 
whether such operations be by the Contractor or by a subcontractor under him or by 
any one directly or indirectly employed by the Contractor or a subcontractor under 
him.  All such insurance shall be written with a limit of liability of $500,000 each 
person, $500,000 each occurrence, for Bodily Injury, and of $500,000 each 
occurrence, for Property Damage.  All such insurance policies shall be delivered to 
the Owner within ten (10) days after the date of the Notice of Award. 

 
D. The parties hereto understand and agree that the Owner is relying on and does not 

waive or intend to waive by this Contract any provision hereof, including the 
provision of this section, the monetary limitations, or any other rights, immunities, 
and protections provided by the Colorado Governmental Immunity Act, C.R.S. §§ 
24-10-101 et seq., as from time to time amended, or otherwise available to the 
Owner. 

 
29. INSURANCE - WORKERS' COMPENSATION:  Each Contractor shall maintain at his 

own expense, until completion of the Work and final acceptance thereof by the Owner, 
Workers' Compensation Insurance, including occupational disease provisions, covering the 
obligations of the Contractor in accordance with the provisions of the laws of the State of 
Colorado.  Each Contractor shall furnish the Owner with a certificate giving evidence that 
such Contractor is covered by the Workers' Compensation Insurance herein required, each 
certificate specifically stating that such insurance includes occupational disease provisions. 
All such certificates shall be furnished within ten (10) days after the date of the Notice of 
Award. 

 
30. INSURANCE - BUILDER'S RISK COMPLETED VALUE:  The Contractor shall pay 

for and maintain Builder's Risk Completed Value Insurance, insuring the entire project and 
the Work against loss or damage caused by fire, malicious mischief, vandalism, and the 
hazards insured against in the standard extended coverage provisions used in the State of 
Colorado, which insurance shall remain in effect until 12:00 noon on the day following the 
Date of Completion and final acceptance of the entire project, whether or not the building or 
some part thereof is occupied in any manner prior to final acceptance of the project.  Such 
insurance must be in an amount equal to the aggregate total of the contract prices in the 
Contracts entered into by the Owner relating to the project, and must be issued by a 
company or companies acceptable to the Owner.  Each subcontractor shall reimburse the 
Contractor in part in respect of the premiums paid by the Contractor for such insurance, each 
subcontractor paying a portion of the total premiums in the same ratio as the ratio of the 
insurance represented by the contract price in his Contract to the total insurance carried. 
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Upon request by the Owner, the amount of such insurance shall be increased to include the 
cost of work to be done on the project, or materials or equipment to be incorporated in the 
project, by the Owner or under contracts let or to be let by the Owner not covered by these 
General Contract Conditions.  In such event, the Owner shall pay the Contractor as its share 
of the insurance premiums a portion of such premiums in the same ratio as the ratio of the 
insurance represented by such independent Contracts let or to be let by the Owner to the 
total insurance carried. 

 
All such insurance shall insure the Owner and the Contractor, as their interests may appear, 
but the loss, if any, shall be payable to the Owner, as trustee, except as it may be necessary 
to permit payment of all or a portion of such insurance to a mortgagee as his interests may 
appear, and all such insurance policies shall be lodged with the Owner within ten (10) days 
after the date of the Notice of Award.  The Owner shall have power to adjust and settle any 
loss with the insurers. 

 
Unless the Owner and the Contractor shall agree otherwise, all moneys received shall be 
applied on rebuilding or repairing the destroyed or injured work.  With the exception of 
insurance proceeds attributable to insurance paid for by the Owner (by paying its share of 
the premiums paid by the Contractor), such moneys shall be paid out by the Owner to the 
Contractor from time to time on estimates of the Owner. 

 
All subcontractors shall supply the Contractor with such information as he may need to 
obtain such insurance, within time to enable the Contractor to obtain the insurance within 
the time limit stated above. 

 
The Contractor and his subcontractors and suppliers waive all rights against the Owner for 
damages caused by fire or other perils to the extent covered by the Builder's Risk Insurance 
obtained pursuant to this section or other property insurance applicable to the Work, except 
such rights as they may have to the proceeds of such insurance held by the Owner on their 
behalf.   The Contractor shall require similar waivers of his subcontractors, sub- 
subcontractors, agents, and employees of any of them. 

 
31. SEPARATE CONTRACTS:   The Owner reserves the right to let other Contracts in 

connection with the Work.   The Contractor shall afford other Contractors reasonable 
opportunity for the introduction and storage of their materials and the execution of their 
work, and shall properly connect and coordinate his work with theirs. 

 
If any part of the Contractor's work depends for proper execution or results upon the work of 
any other contractor, the Contractor shall inspect and promptly report to the Owner any 
defects in such work that render it unsuitable for such proper execution and results.  His 
failure to inspect and report shall constitute an acceptance of the other contractor's work as 
fit and proper for the reception of his work, except as to defects which may develop in the 
other contractor's work after the execution of his work. 
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To insure the proper execution of his subsequent work, the Contractor shall measure work 
already in place and shall at once report to the Owner any discrepancy between the executed 
work and the drawings. 

 
32. SUBCONTRACTS:  The Contractor shall within ten (10) days after the execution of the 

Contract or before awarding any subcontracts shall submit in writing to the Owner and 
Engineer a final list of all subcontractors and suppliers proposed.  The Contractor shall not 
employ any to which the Owner may, within a reasonable time, object as incompetent, unfit, 
or otherwise undesirable.  Substitutions of subcontractors named in the final list may not be 
made without written approval of the Owner. 

 
If before or after the execution of the Contract, a change of any name on such list is required 
in writing by the Owner, the Contract price shall be increased or diminished by the 
difference in cost occasioned by such change and an appropriate Change Order shall be 
issued. 

 
The Owner shall, on request, furnish to a subcontractor, wherever practicable, evidence of 
the amount certified on his account.  The Contractor agrees that he is as fully responsible to 
the Owner for the acts and omissions of his subcontractors and of persons either directly or 
indirectly employed by them, as he is for the acts and omissions of persons directly 
employed by him. 

 
Nothing contained in the Contract Documents shall create any direct contractual relation 
between any subcontractor and the Owner. 

 
33. CONTRACTORS' MUTUAL RESPONSIBILITY:  The entire project may be covered 

by more than one Contract and in such case there will of necessity be a certain overlapping 
of Contracts.   Each Contractor shall, therefore, take due notice of the work called for in 
Contracts other than his own.   Should the Contractor cause damage to any separate 
contractor on the Work, the Contractor agrees, upon due notice, to settle with such 
contractor by agreement, if he will so settle.  If such separate contractor sues the Owner on 
account of any damage alleged to have been so sustained, the Owner shall notify the 
Contractor, who shall defend such proceedings at the Contractor's expense, and, if any 
judgment against the Owner arises therefrom, the Contractor shall pay or satisfy it and pay 
all costs and expenses thereby incurred by the Owner. 

 
34. CUTTING, PATCHING AND DIGGING:  The Contractor shall do all cutting, fitting, or 

patching of his work that may be required to make its several parts come together properly 
and fit it to receive or be received by work of other contractors shown upon, or reasonably 
implied by, the drawings and specifications for the completed unit, and he shall make good 
after them as the Owner may direct. 

 
Any cost caused by defective or ill-timed work shall be borne by the persons responsible 
therefor.  The Contractor shall not endanger any work by cutting, excavating, or otherwise 
altering any work, and shall not cut or alter the work of any other contractor save with the 
consent of the Owner or Engineer. 
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After such work has been installed, he shall carefully fit around, close up, repair, patch, and 
point up same as directed to the entire satisfaction of the Owner. 

 
35. EMPLOYEES:   The Contractor and its subcontractors shall at all times enforce strict 

discipline and good order among its employees, and shall not employ on the work any 
person considered by the Engineer or the Owner to be unfit or not skilled in the work 
assigned to the Contractor.  The Contractor shall be responsible to the Owner for the acts 
and omissions of all its employees. 

 
The Contractor shall further be responsible for the acts and omissions of all subcontractors, 
their agents and employees, and all other persons acting on behalf of the Contractor or 
subcontractors as set forth herein. 

 
During the performance of this Contract, the Contractor shall not discriminate against any 
employee or applicant for employment on the basis of race, color, national origin, creed, 
disability, sex or age. 

 
36. CLEANING  UP:    The  Contractor  shall  at  all  times  keep  the  premises  free  from 

accumulations of any type of waste material or rubbish caused by his employees or work, 
and shall remove all rubbish as often as directed by the Owner.  At the completion of the 
Work he shall remove all his rubbish from and about the building, and all his tools, 
scaffolding, and surplus materials,  shall wash all glass inside and outside throughout the 
building and remove all stains  and other marks, paint or materials from windows and 
frames. Care shall be taken not to scratch the glass in this clean-up. 

 
All floors and wall coverings shall be left thoroughly clean and finished, all walls and ledges 
shall be dusted, all plumbing fixtures shall be cleaned, all hardware shall be free of all paint, 
stains, dust, dirt and the like.  The Contractor shall remove marks, stains, fingerprints, other 
oil, dirt from painted, decorated or natural finish work, and turn over the building to the 
Owner ready for occupancy except for being further equipped by the Owner.  In case of 
dispute the Owner may remove the rubbish and charge the cost to the Contractor. 

 
37. USE OF PREMISES:  The Contractor shall confine his apparatus, the storage of materials 

and the operations of his workers to limits indicated by law, ordinances, permits, or 
directions of the Owner and shall not unreasonably encumber the premises with his 
materials.   The Contractor shall enforce the Owner's instructions regarding signs, 
advertisements, fires, and smoking. 

 
During the performance of the Work, the Contractor and his subcontractors and their 
employees, agents or suppliers, will use such entrance or entrances to the construction site 
that may be designated from time to time by the Owner.  Further, the Contractor and his 
subcontractors, their employees and agents shall perform the Work at such times of the day 
and days of the week as may be designated by the Owner from time to time. 
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38. LIQUIDATED DAMAGES FOR DELAY IN COMPLETION:   It is understood and 
agreed that completion of the entire project within the time stated in the Instructions to 
Bidders and the Construction Agreement is a matter of vital necessity to the Owner, that the 
Owner will sustain damages if the entire project is not completed within that time, and that it 
would not be possible to accurately determine the amount of such damages.   In view of 
these facts, the Contractor agrees to pay the Owner liquidated damages in the sum set forth 
in the Construction Agreement for each calendar day, if any, which elapses between the date 
stated in the Instructions to Bidders as the date when the entire project must have been 
finally completed and accepted, as extended by extensions of time under the provisions of 
the General Contract Conditions, and the Date of Completion.  If the Contractor shall fail to 
pay such liquidated damages promptly upon demand therefor, the surety on his performance 
bond shall pay such damages.  Also, the Owner may withhold all or any part of such 
liquidated damages from any payments due the Contractor.  No changes in the Work shall 
extend the time for completion unless set forth on a properly approved Change Order. 

 
If any part of such delay in the completion of the entire project shall be attributable to any 
default by any contractor other than the Contractor, the Contractor may recover from the 
contractor responsible for such delay such portion of the liquidated damages paid by the 
Contractor to the Owner as may be attributable to such other contractor. 

 
39. COMPLETION, FINAL INSPECTION, ACCEPTANCE AND FINAL PAYMENT: 

When the Work is complete and ready for final inspection, the Contractor shall file a written 
notice with the Engineer that the work, in the opinion of the Contractor, is complete under 
the terms of the Contract. 

 
Within a reasonable time after the Contractor files written notice that the Work is complete, 
the Engineer, Owner and the Contractor shall make a "final inspection" of the project to 
determine whether the Work has been completed in accordance with the Contract 
Documents.  A report of that inspection and a final punch list shall be made by the Engineer 
in sufficient detail to fully outline to the Contractor: 

 
A.        Work to be completed if any; 
B. Work not in compliance with the drawings or specifications, if any; 
C. Unsatisfactory work for any reason, if any. 

 
Copies of the punch list will be transmitted by the Engineer to the Contractor and Owner. 

 
All prior estimates and payments shall be subject to correction in the final Application for 
Payment. When the Work has been certified as satisfactory by the Owner, and the Engineer, 
and approved by action of the Owner's Board of Trustees, it shall be deemed accepted upon 
issuance of the Owner's Letter of Acceptance, which shall also state the Date of Completion. 

 
Upon submission of the final Application for Payment, the time of final settlement for the 
Work shall be set and shall, thereupon, be advertised by two (2) publications of notice 
thereof, the last publication appearing at least ten (10) days prior to the time of final 
settlement. Final payment and settlement in full shall be made at the time of final settlement 
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thus advertised, or as soon thereafter as practicable, in the judgment of the Owner, after 
resolution of claims and back charges. The Owner shall not authorize final payment until all 
the items on the final punch list are complete, all operation and maintenance manuals 
accepted and all close-out documents filed with the Owner. 

 
If the Work shall be substantially completed, but final completion thereof shall be prevented 
through delay in correction of minor defects, or unavailability of materials or other causes 
beyond the control of the Contractor, the Owner may, in its discretion, release to the 
Contractor such amounts as may be in excess of three (3) times the cost of completing the 
unfinished work or the cost of correcting the defective work, as estimated by the Engineer 
and approved by the Owner. 

 
Neither the final payment nor any part of any sums withheld shall become due until the 
Contractor  delivers  to  the  Owner  receipts  showing  complete  payment  for  all  labor, 
materials, supplies and equipment expended upon or incorporated in the work under the 
Contractor's Contract with the Owner.  If any unpaid claim for such labor, materials, 
supplies, or equipment is filed with the Owner before payment in full of all sums due the 
Contractor sufficient funds to insure the payment of such claim, until the same shall have 
been paid or withdrawn, such payment or withdrawal to be evidenced by filing with the 
Owner a receipt in full or an order for withdrawal signed by the claimant or his duly 
authorized agent or assignee.  However, as provided by statute, such funds shall ordinarily 
not be withheld longer than ninety days following the date fixed for final settlement with the 
Contractor, as set forth in the published Notice of Contractor's Settlement, unless an action 
shall be commenced within that time to enforce such unpaid claim and a Notice of Lis 
Pendens be filed with the Owner.  At the expiration of such ninety day period, the Owner 
shall pay the Contractor such moneys and funds as are:  i) not the subject of a backcharge or 
retention by the Owner under the Contract Documents or ii) not the subject of suit and a 
Notice of Lis Pendens.  The Owner shall retain thereafter, subject to the final outcome 
thereof, only sufficient funds to insure the payment of such judgment as may result from 
such suit. 

 
If any claim for such labor, materials, supplies, or equipment remains unsatisfied after all 
payments are made by the Owner to the Contractor, the Contractor shall refund to the 
Owner all sums which the latter may for any reason be compelled to pay to satisfy such 
claim, including all costs and attorney's fees incurred by the Owner as a result of the 
Contractor's default in such respect. 

 
The making and acceptance of the final payment shall not constitute a waiver nor an accord 
and satisfaction of any claims by the Owner, including, among other things, those arising 
from unpaid claims, from faulty work appearing before or after final payment or from 
failure to comply with requirements of the Contract Documents. 

 
40. WARRANTIES:  Each Contractor shall, in case of work performed for which warranties 

are required by the specifications, secure the required warranties and deliver copies thereof 
to the Owner upon completion of the work bound into the operations and maintenance 
manuals.  All such warranties shall commence from the date set forth in the Owner's Letter 
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of Acceptance and will not in any way lessen the Contractor's responsibilities under his 
Contract.  Whenever guarantees or warranties are required by the specifications for a longer 
period than two (2) years, such longer period shall govern. 

 
In addition to warranties, guarantees, operating instructions, etc., elsewhere specified, the 
Contractor, at the conclusion of the Work and before final payment is made, shall furnish a 
listing, giving names, addresses, and telephone numbers of all subcontractors and material 
suppliers who furnished labor or materials on the job, with identification of the services 
rendered.  There shall be provided one copy for the Engineer and three (3) copies for the 
Owner, bound into the operations and maintenance manuals. 

 
41. GUARANTEE  AFTER  COMPLETION:     The  Contractor  expressly  warrants  and 

guarantees that the project will be constructed in a first-class, workmanlike manner in all 
respects; that it will be safe, free from structural defects and defects in workmanship and 
materials; and that the improvements will be suitable and fit for occupancy and for the 
purpose for which they were intended. 

 
Neither the Engineer or Owner's final estimate, Board of Trustees approval, nor payment of 
the Final Application for Payment or of any sum withheld from the Contractor, shall relieve 
the Contractor of responsibility for his warranty or for faulty materials or workmanship. 
Unless otherwise specified below, the Contractor shall remedy any defects due thereto, and 
pay for any damages resulting therefrom, which shall appear within a period of two (2) 
years from the Date of Completion set forth in the Owner's Letter of Acceptance.  The 
Contractor's guarantee shall not extend to manufactured equipment which has been specified 
and purchased for the project and for which a separate guarantee has been issued to the 
Owner by such manufacturer. 

 
The Owner, Engineer, and the Contractor together shall make at least three (3) complete 
inspections of the Work after the work has been accepted by the Owner.   One such 
inspection shall be made approximately six (6) months after the acceptance of the Work; 
and another such inspection shall be made approximately twelve (12) months after the 
acceptance of the Work; and a third such inspection shall be made twenty-three (23) months 
after the acceptance of the Work.  The Engineer shall make a written report of these 
inspections certified as to contents and date of inspection, and forward these reports by mail 
to the Owner and Contractor within seven (7) days after completion of the inspections.  The 
Contractor shall immediately initiate such remedial work as may be necessary to correct any 
deficiencies or defective work shown by this report, and shall promptly complete all such 
remedial work in a satisfactory manner. 

 
If the Contractor fails to promptly correct all deficiencies and defects shown by the report, 
the Owner may do so itself, after giving the Contractor ten (10) days' written notice of its 
intention to do so.  The Owner shall be entitled to collect from the Contractor all costs and 
expenses incurred by it in correcting such deficiencies and defects, as well as damages 
resulting  from  such  deficiencies  and  defects.    The  guarantee  and  warranties  of  the 
Contractor are in addition to and not in lieu of any other remedies available to the Owner. 
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42. MISCELLANEOUS  KEYS,  SWITCHES,  ETC:    Except  as  otherwise  specifically 
required by the technical specifications at the completion of the project, all loose keys for 
hose bibbs, adjustment keys and wrenches for door closers and panic hardware, keys for 
electric switches, electrical panels, and all other equipment shall be identified and accounted 
for and turned over to the Engineer for transmittal to the Owner. 

 
43. INDEMNIFICATION:  The Contractor shall indemnify and hold harmless the Owner and 

its agents and employees from and against all claims, damages, losses and expenses 
including attorney's fees arising out of or resulting from the performance of the Work, 
provided that any such claim, damage, loss or expense: (i) is attributable to bodily injury, 
sickness, disease or death, or to injury to or destruction of tangible property (other than the 
work itself) including the loss of use resulting therefrom, and (ii) is caused in whole or in 
part by any negligent act or omission of the Contractor, any subcontractor, anyone directly 
or indirectly employed by any of them or anyone for whose acts any of them may be liable, 
regardless of whether or not it is caused in part by a party indemnified hereunder. 

 
In any and all claims against the Owner or its agents or employees by any employee of the 
Contractor, any subcontractor, anyone directly or indirectly employed by any of them or 
anyone for whose acts any of them may be liable, the indemnification obligation under this 
article shall not be limited in any way by any limitation on the amount or type of damages, 
compensation or benefits payable by or for the Contractor or any subcontractor under 
Worker's Compensation Acts, Disability Benefit Acts or other Employee Benefit Acts. 

 
44. LABOR DISPUTES:   Notwithstanding any other provision contained elsewhere herein, 

and superseding any contrary term expressed herein, the Contractor agrees that in the event 
of any picket or other form of labor dispute at the construction site, whether that dispute or 
picket is in connection with the Contractor, subcontractor or any other person or entity on 
the construction site, the Contractor will continue to perform the Work required herein 
without interruption or delay.  In the event the Contractor fails to continue the performance 
of the Work included herein, without interruption or delay, because of such picket or other 
form of labor dispute, the Owner may terminate the services of the Contractor after giving 
forty-eight (48) hours written notice of an intent to do so.  The terminated Contractor may 
then be replaced at the discretion of the Owner and all extra costs involved in doing so shall 
be payable by the terminated Contractor. 

 
During the performance of the Work required by the Agreement, the Contractor and his 
subcontractors and their employees, agents or suppliers, will use such entrance or entrances 
to the construction site that may be designated from time to time by the Owner. Further, the 
Contractor and his subcontractors, their employees and agents shall perform the Work at 
such times of the day and days of the week as may be designated by the Owner from time to 
time. 

 
45. LIMITATION OF ACTIONS:   Any actions against the Contractor, his subcontractors, 

suppliers or others providing materials or services for the project, to recover damages for 
injury or loss to person or property, including loss or damage to the Work or the project 
itself, or defects in materials, caused by the  design,  planning,  supervision,  inspection, 
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manufacture, supplying, construction or observation of construction of the project shall be 
brought within six (6) years after such claim for relief arises and the nature, extent and cause 
is fully discovered.  In no case shall such an action be brought more than fifteen (15) years 
after the Date of Completion and acceptance of the project. 

 
46. COLORADO PREFERENCES: In compliance with Colorado Revised Statutes, §§ 

8-17-101 and 8-17-102, preference shall be given to Colorado labor in the several 
classifications of skilled and common labor, and not less than eighty percent (80%) of each 
type or class of labor in the several classifications of skilled and common labor employed 
shall be Colorado labor.  The term "Colorado labor" means any person who has been a bona 
fide resident of the State of Colorado at the time of employment without discrimination as to 
race, color, creed, religion, age, sex, national origin, or disability.  By reference, the entire 
provisions of said statutes are made a part of this section. 

 
In compliance with Colorado Revised Statutes, § 8-19-101, preference shall be given to 
Colorado resident bidders against nonresident bidders from another state or foreign country. 
Preference shall be equal to the preference of a nonresident bidder in the state or foreign 
country, in which the nonresident bidder is a resident. 

 
47. SALES AND USE TAX REFUND:  The Contractor shall consult and coordinate with the 

Owner to ascertain whether a sales or use tax may be collectable on purchases of materials, 
supplies and equipment used for this project by the Contractor.  Whenever possible, the 
Contractor shall have materials, supplies, and equipment for this project delivered to the 
construction site by common carrier, conveyance by the seller, or by mail to avoid city or 
municipal sales and use taxes for which refunds will not be made to the Owner. 

 
The Owner is exempt from the payment of any State sales and use taxes for materials, 
supplies and equipment used upon this project by the Contractor and subcontractors. For the 
purpose of exercising such exemption, the Contractor and all his subcontractors shall be 
responsible for the fulfillment of the following requirements: 

 
A. The Contractor and all subcontractors shall apply for and obtain a Certificate of 

Exemption of State sales/use taxes for the project from the Colorado Department of 
Revenue.  A copy of such shall be filed with the Owner.  No materials shall be 
purchased nor shall any work be commenced hereunder until such certificate is 
obtained. 

 
B. The final bill submitted by the Contractor for final payment shall show the net cost 

of all materials purchased by the Contractor and all subcontractors. 
 

C.        At the time of final completion, the Contractor and his subcontractors shall execute 
affidavits, in duplicate, showing the amount of local municipal sales or use taxes, if 
any, paid by the Contractor or subcontractors upon materials used on the  project, 
which affidavits shall further state that all such materials have been "built in" to the 
project, and where books and records and other substantiating evidence of payment 
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of  said  tax  are  located  and  where  they  may  be  examined  by  appropriate 
governmental authorities, if such examination is required. 

 
D. The Contractor and all subcontractors shall maintain sufficient records to verify the 

amount of sales and use taxes paid to any local governmental entity.  Failure to keep 
such records, resulting in the inability of the Owner to claim a refund for sales and 
use taxes for such materials, if allowed, shall render the Contractor or subcontractor 
liable for the amounts of such tax refund as determined by the Engineer’s cost 
estimates of such materials. 

 
48. LIENS AND CLAIMS:   Colorado statutes do not provide for any right of lien against 

public buildings.  In lieu thereof, § 38-26-107, Colorado Revised Statutes, as amended, 
provides relief for any claimant having furnished labor, materials, rental machinery, tools, 
equipment, or services toward construction of particular public work, in that final payment 
may not be made to a Contractor until all such creditors have been put on notice by 
publication press of such pending payment and given opportunity to stop payment to the 
Contractor in the amount of such claims. See Completion, Final Inspection, Acceptance and 
Final Payment. 
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TOWN OF LYONS 
SPECIAL PROVISIONS 

 

 
The following Special Provisions shall be a part of the Contract Documents for this project. 
The Contractor shall follow these Special Provisions. In the event of a conflict, these 
Provisions shall be considered to prevail. 

 
01 GENERAL CONDITION Article 02 will be modified as follows: LANDSCAPE ARCHITECT 

for this PROJECT is DHM DESIGN CORPORATION. 
 
 

02 CONTRACTOR’s Liability Insurance: CONTRACTOR’s Liability Insurance will also include 
TOWN OF LYONS, as additional insured per GENERAL CONDITION Article 15. 

 
03 Indemnification: In addition to those specified in GENERAL CONDITION Article 18, TOWN 

OF LYONS, shall also be indemnified and held harmless. 
 
 

04 No formal construction staging area has been identified for this PROJECT. OWNER and 
CONTRACTOR shall determine the final location and size of the staging area prior to 
construction. CONTRACTOR shall be responsible for securing a staging area. 

 
05 It is CONTRACTOR’s responsibility for all construction surveying and to maintain these stakes. 

Survey control for the construction staking has been provided on the DRAWINGS. 
 
 

06 CONTRACTOR shall forward the following submittals to OWNER for review and acceptance 
prior to any construction: 

 
.01 A detailed construction schedule as specified in DIVISION 01: GENERAL 

REQUIREMENTS, Section 01 32 00, Construction Progress Documentation is to be 
submitted at the pre-construction conference. 

 
.02 A Water Control Plan, if required, submitted at the pre-construction conference. 

 
.03 A State Dewatering permit required by the CONTRACTOR and sub-contractors. 

 
.04 Certificates of Insurance of the types and limits as specified in GENERAL 

CONDITIONS, Article 15, provided prior to start of WORK. 
 

.05 PERFORMANCE and PAYMENT BONDS, provided within ten (10) days after receipt 
of NOTICE OF AWARD. 

 
.06 All materials submittals, including reinforced concrete pipe, hot bituminous pavement, 

concrete, riprap, boulders, grout, water line pipe and appurtances, safety rack, irrigation, 
seeding, plant material and any other materials to be used in the construction. The cost of 
the submittals will not be measured and paid for separately but will be included in the 
cost of the WORK. 
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.07 The anticipated start date for this PROJECT is December 1, 2016. 
 

.08 CONTRACTOR shall provide OWNER with a red-lined set of as-constructed DRAWINGS for 
the PROJECT, showing those items of WORK that were modified during construction. 

 
09. SITE AND DOCUMENT EXAMINATION 
The bidder is required to examine carefully the work site, the proposal form, plans, specifications, special 
provisions and contract forms for the work contemplated. It will be assumed that the bidder has 
investigated and is satisfied as to the conditions to be encountered for performing the work as scheduled, 
and as to the character, quality and quantities of work to be performed and materials to be furnished, and 
as to the requirements of the plans, specifications, special provisions and contract. The submission of the 
proposal shall be considered conclusive evidence that the bidder has made such examination and is 
satisfied as to all the conditions and contingencies. 

 
Failure or omission on the part of the Contractor to make the necessary examination and investigation will 
not be accepted as justification for unsuccessfully fulfilling every detail of the Contract and its Special 
Provisions. 

 
When the plans or special provisions contain information relative to subsurface exploration, locations of 
underground structures, borings, soundings, water levels, elevations, profiles or other investigations, such 
information represents only the best knowledge of the Engineer and was obtained for design and 
estimating purposes only. It is made available to the bidder to provide him/her with the same information 
available to the Engineer, and is not intended as a substitute for personal investigation, interpretation and 
judgment of the bidder. 

 
10. CONTRACTOR QUALIFICATIONS 
The Contractor’s ability to perform the contract work, as described, and to supply the proper 
qualifications and references, as required, is a requirement to submit his/her bid. The Owner reserves the 
right to reject the low bid if the Contractor fails to meet the criteria described herein or is unable to 
demonstrate the proper qualifications to complete the work, including in a timely manner. 

 
11. NOTIFICATION OF RESIDENTS AND BUSINESSES 
The Contractor is required to notify the businesses and residents abutting the construction areas, in 
writing, with a copy to the Engineer, at least 72 hours prior to the start of construction, prior to beginning 
work. 

 
12. SAFETY, HEALTH AND SANITATION 
The Contractor shall comply with all Federal, State and local laws governing safety, health and sanitation, 
and shall provide all safeguards, safety devices and protective equipment and take any other needed 
actions reasonably necessary to protect the life and health of employees on the job and the safety of the 
public and to protect property in connection with the performance of the work covered by the contract. 
The Contractor shall be responsible for safety on the entire project site, including all other trades. 
The Contractor, before commencing work, shall designate a qualified and experienced safety 
representative whose duties and responsibilities shall be the prevention of accidents and the maintaining 
and supervising of safety precautions for the duration of the contract. In the absence of a designation, the 
Contractor agrees that the field job superintendent, or foreman, will be that person. The Contractor shall 
submit emergency after hours contact information, along with the project foreman’s, and safety 
representatives. 
13. PROGRESS PAYMENTS 
The Contractor may submit a request for payment in writing once per month. The Contractor shall submit 
the pay request using forms available from the Engineer. The request shall include an estimate of the 
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quantities of work performed to date and the value thereof at Contract or agreed unit or lump sum prices. 
The Town will issue a partial payment after review and acceptance of the estimate by the Engineer. 

 
14. FINAL PAYMENT 
When the project has been completed and accepted by the Engineer, the Engineer will prepare the final 
report of the quantities of the various classes of work performed. Once the Contractor and/or 
Subcontractors have reviewed and accepted the final quantity report, then the Contractor shall make a 
final pay request. At the time of final pay request submittal, the Contractor shall include the following: 
A. Final pay request corresponding to the final report of quantities. 
B. Final conditional lien waivers for the Contractor, Subcontractors, and material suppliers on a Town 
provided Waiver of Lien form. 

 
After acceptance of the project by the Town Board, the Contractor will be paid the entire sum found to be 
due after deducting all previous payments and all amounts to be deducted under the provisions of the 
Contract. 

 
All prior partial estimates and payments shall be subject to correction in the final estimate and payment. 
The making of final payment shall not release the surety nor constitute a waiver of rights by the Town. 
The guarantee in the Work Guarantee Section of the Special Provisions is cumulative and not exclusive. 

 
15. MATERIAL STORAGE 
All materials or equipment to be used in construction shall be stored on site or at a Contractor’s site and 
should not be stored on private property without written permission from the property owner. If material 
or equipment is stored outside of the right-of-way or construction work limits, the Contractor shall supply 
the Engineer with written notice of agreement with the appropriate landowner(s) including a restoration 
plan. A reasonable amount of material or equipment that will be used immediately during construction 
may be stored adjacent to the work site, but only to the extent that is absolutely necessary to avoid delay 
in construction. Temporary erosion control measures (silt fences, rock filled erosion control bags, or inlet 
protection) shall be used around or down grade of all stockpiled topsoil, crushed stone, fill material, 
and/or borrow material. Temporary fencing may be necessary to protect stored materials. 

 
16. EROSION CONTROL 
The Contractor shall prepare and submit an erosion control plan to the Engineer within 3 days of 
beginning work. The contractor must secure a SWMP permit prior to beginning work. The Contractor 
may use the plans provided in the Contract documents as a minimum basis. No work shall commence 
until the Erosion Control Permit has been approved by the Engineer and implemented by the Contractor. 

 
Erosion control inspections by the Contractor shall take place weekly (every 7 days) or within twenty- 
four (24) hrs of a storm producing at least 0.2 inches of precipitation. 

 
The Contractor shall minimize dust dispersion during construction by applying water or other Engineer- 
approved methods or materials. Dust control will be considered incidental to the project costs. 
Inlet Protection shall provided in the form of rock socks, straw wattles, silt fence, or other alternate, but 
similar methods. Inlet protection is required at inlets within the project zone, at culverts within the project 
zone and at the first inlet or culvert downstream within 100’ of the project zone. 
Edge protection of the work zone is required where the excavations abut the St Vrain Creek. 
Edge protection should consist of the installation of straw wattles or other approved methods. 
Edge protection is also required along the frontage of abutting lots. 
Erosion protection shall be removed, as the Engineer determines, after stabilizing the site to the extent 
that future erosion is unlikely. The area where the erosion control devices were located shall be cleaned 
and restored after removal. The Contractor owns all materials remaining after removal and is responsible 
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for their disposal off the right-of-way. This work will be considered incidental to the respective bid item 
removed. 
All Best Management Practices (BMP’s) installed shall be maintained which may include cleaning, 
repairing, replacing like BMP as needed and directed by the engineer. Maintenance of BMPs shall be 
considered incidental to the respective bid item maintained. Contractor will be required to clean and 
restore private property that is impacted by construction related and sediment laden storm water runoff. 

 
 

17. Incidental material is defined as material that is displaced by pipe, bedding, boulders, structures, 
or related items that are identified by their corresponding BID ITEM 

18. All WORK shall be completed in accordance with recommendations of the geotechnical report 
titled GEOTECHNICAL REPORT, BOHN PARK FLOOD RECOVERY PROJECT, 
LYONS, COLORADO, completed by Shannon & Wilson on May 31, 2016. A copy of the 
report is included in the CONTRACT DOCUMENTS 

 
19. CONTRACTOR shall provide written notifications to all adjacent property owners prior to 

starting construction.  CONTRACTOR will be responsible for maintaining access to all 
properties at all times during construction. 

 
20. CONTRACTOR will be responsible for maintaining water and sewer service to all properties at 

all times during construction. 
 

21. The CONTRACTOR shall be responsible for coordination with all utility companies necessary 
for the completion of the project. The CONTRACTOR shall work with the appropriate utility 
companies in verifying locations and scheduling relocations, as required, by the utility 
companies. 

 
Any information concerning underground utilities shown on the construction plans is intended to 
be merely an aid to the CONTRACTOR. The accuracy of information furnished is not 
guaranteed and the CONTRACTOR must independently verify utility information.  The 
CONTRACTOR shall notify all utility companies or privately owned organizations who may 
have installations in the area where work is to be performed and solicit their aid in locating 
utilities.  All utilities shall be protected or repaired at the CONTRACTOR’s expense. 

 
22. Groundwater: The CONTRACTOR shall be aware that high groundwater levels exist throughout 

the project area. The Contractor is required to complete water control and dewatering for all 
aspects of the WORK. The Geotechnical report includes construction dewatering considerations. 
It should be noted that the considerations included in the report are only a suggestion and it is the 
CONTRACTOR’s responsibility to design and implement a water control and dewater plan for 
construction of all components of the project including but not limited to; erosion and sediment 
control, earthwork, reinforced concrete culvert and low flow trail crossing; trail; all components 
of the drop structures; and utility relocations.  All WORK shall be completed in dry conditions. 
The CONTRACTOR is responsible for submitting a water control and dewatering plan for review 
and approval prior to construction. 

 
23. SURPLUS EXCAVATED MATERIAL 
All surplus excavated material shall be stockpiled or placed in locations indicated on the plans and as 
directed by the Engineer. The cost of disposal shall be incidental to the Contract. No surplus excavated 
material shall be deposited within waters of the State, flood plains or wetlands. 

 
24. FULL DEPTH BITUMINOUS AND CONCRETE SAW CUTS 
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The Contractor shall provide full depth asphalt where utility cuts are necessary in 2nd Avenue for 
connecting sewer, water and any other utility connections required. 

 
25. REMOVING PAVEMENTS AND WALKS 
Not used 

 
26. COLD OR HOT MIX ON TRENCHES 
Not Used 

 
27. INCIDENTAL COSTS 
Unless specifically noted in the project bid sheet, all costs associated with the project not listed in the bid 
sheet are considered to be incidental to the work and the contractor shall include those costs within the 
unit prices established for the project. Some incidental costs are listed earlier in these Special Provisions. 
Other incidental costs include, but are not limited to, such items as construction staking, contractors 
independent materials testing, excess material disposal, erosion control, saw cutting, public notifications, 
fencing, re-setting of signs, by-pass pumping, adjusting rims of castings, cleanup, restoration, 
intermediate patching, daily trench backfill and re-opening, acceptance testing, temporary blow offs and 
fittings, permits, utility locates and notifications, etc. 

 
28. CONTACT QUANTITY ADJUSTMENTS 
The Owner reserves the right to change quantities without constituting a material change to the character 
of the work; such changes shall not be considered an extra to the Contract because of the Change. The bid 
quantities are estimates only and conditions will be surveyed before and after construction to determine 
final quantities. 

 
29. WORK SCHEDULING AND COORDINATION 
The Contractor will be required to prepare a detailed schedule that outlines the work in each area 
including the limits of shut-downs, segments installed and tested, sequence for installation and 
re-connections including the testing requirements. The Contractor will need to work with the 
Town Engineer and Public Works to successfully implement the systems with minimal 
disturbance to residents or businesses. 

 
30. Project Construction: 
The LANDSCAPE ARCHITECT shall have no authority, control or responsibility over for the 
means, methods, techniques, sequences or procedures selected by the CONTRACTOR, or for 
safety precautions and programs incident to the CONTRACTOR’s work in progress, for any 
failure of the CONTRACTOR to comply with Laws and Regulations applicable to the 
CONTRACTOR’s performing the WORK in accordance to the Contract Documents. 

 
31. As-Constructed Drawings: 
CONTRACTOR shall provide the OWNER a final set of as-constructed drawings showing 
elevations of key project elements, inverts of pipes, culverts, critical utilities, elvations of 
structures, grading, etc. completed by a registered Colorado Land Surveyor. As-constructed 
drawings shall be completed in a format and detail that can be used for verification of grades and 
elevations after project completion. 



 

 

CONTRACTOR’S CERTIFICATION OF COMPLIANCE 
 
 

Pursuant to Colorado Revised Statute, § 8-17.5-101,et seq., as amended 5/13/08, as a prerequisite to 
entering into a contract for services with the Town of Lyons, Colorado, the undersigned Contractor hereby 
certifies that at the time of this certification, Contractor does not knowingly employ or contract with an 
illegal alien who will perform work under the attached contract for services and that the Contractor will 
participate in the E-Verify Program or Department program, as those terms are defined in C.R.S. § 8-17.5-
101, et seq., in order to confirm the employment eligibility of all employees who are newly hired for 
employment to perform work under the attached contract for services. 

 
CONTRACTOR: 

 

 
 

Company Name Date 
 
 

Name (Print or Type) 
 
 

Signature 
 
 

Title 
 
Note: Registration for the E-Verify Program can be completed at: https://e-verify.uscis.gov/enroll/. 



 

 

FEMA CFR 13.36 
 

Affirmative Steps Taken 
 

Project Name and Number: 

Contractor: 

 

 
 

1.   Place qualified small and minority businesses and women’s business enterprises on solicitation 
lists? How was this accomplished (please add supporting documentation if applicable)? If this 
was not done explain why. 

 
 
 
 
 
 

2.   Assure that small and minority businesses, and women’s business enterprises are solicited 
whenever there are potential sources. How did you reach out to these businesses (add 
documentation if applicable)? If this was not done explain why. 

 
 
 
 
 
 

3.   Divide total requirements, when economically feasible, into smaller tasks or quantities to permit 
maximum participation by small and minority businesses, and women’s business enterprises? 
What requirements were broken out into smaller tasks or quantities? If this did not occur please 
explain why. 

 
 
 
 
 
 

4.   Establish delivery schedules, where requirement permits, which encourages participation by 
small and minority businesses, and women’s owned business enterprises. Were you able to 
established delivery schedules that encouraged these businesses to participate? If not explain 
why. 

 
 
 
 
 
 

5.   Use the Small Business Administration and Minority Business Development Agency of 
Department of Commerce to solicit these businesses. Please confirm these sites were utilized, if 
they were not please explain why. 



 

 

 
 

6.   Require prime contractors to take these steps in subcontracting. Please document that you have 
encouraged your prime contractors take the five affirmative steps listed above to reach out to 
small and minority and women’s owned business enterprises. 

 
 
 
 
 
 

Prepared By:   Date:   
 

Reviewed By:   Date:   
 

Approved By:   Date:   
 
 
 
 

**For each step enter what actions were taken to meet the requirement 
 

**If the step could not be fulfilled enter reason why in detail 
 

**Attach any supporting documentation or reports or responses of the businesses contacted 
 

**EVERY REQUIREMENT HAS TO BE ADDRESSED 
 

T. Sanders 7/16/15 



 

 

Attachment D 
 

PATENT RIGHTS (SMALL BUSINESS FIRMS AND NONPROFIT ORGANIZATIONS) 

(a) Definitions 

(1) Invention means any invention or discovery which is or may be patentable or otherwise protectable 
under Title 35 of the United States Code, or any novel variety of plant which is or may be protected under 
the Plant Variety Protection Act (7 U.S.C. 2321 et seq.). 

 
(2) Subject invention means any invention of the contractor conceived or first actually reduced to 
practice in the performance of work under this contract, provided that in the case of a variety of plant, the 
date of determination (as defined in section 41(d) of the Plant Variety Protection Act, 7 U.S.C. 2401(d)) 
must also occur during the period of contract performance. 

 
(3) Practical Application means to manufacture in the case of a composition or product, to practice in 
the case of a process or method, or to operate in the case of a machine or system; and, in each case, under 
such conditions as to establish that the invention is being utilized and that its benefits are, to the extent 
permitted by law or government regulations, available to the public on reasonable terms. 

 
(4) Made when used in relation to any invention means the conception or first actual reduction to practice 
of such invention. 

 
(5) Small Business Firm means a small business concern as defined at section 2 of Pub. L. 85-536 (15 
U.S.C. 632) and implementing regulations of the Administrator of the Small Business Administration. For 
the purpose of this clause, the size standards for small business concerns involved in government 
procurement and subcontracting at 13 CFR 121.3-8 and 13 CFR 121.3-12, respectively, will be used. 

 
(6) Nonprofit Organization means a university or other institution of higher education or an 
organization of the type described in section 501(c)(3) of the Internal Revenue Code of 1954 (26 U.S.C. 
501(c) and exempt from taxation under section 501(a) of the Internal Revenue Code (25 U.S.C. 501(a)) or 
any nonprofit scientific or educational organization qualified under a state nonprofit organization statute. 

 
(b) Allocation of Principal Rights 

 
The Contractor may retain the entire right, title, and interest throughout the world to each subject 
invention subject to the provisions of this clause and 35 U.S.C. 203. With respect to any subject invention 
in which the Contractor retains title, the Federal government shall have a nonexclusive, nontransferable, 
irrevocable, paid-up license to practice or have practiced for or on behalf of the United States the subject 
invention throughout the world. 

 
(c) Invention Disclosure, Election of Title and Filing of Patent Application by Contractor 

 
(1) The Contractor will disclose each subject invention to the Federal Agency within two months after the 
inventor discloses it in writing to contractor personnel responsible for patent matters. The disclosure to 
the agency shall be in the form of a written report and shall identify the contract under which the 
invention was made and the inventor(s). It shall be sufficiently complete in technical detail to convey a 
clear understanding to the extent known at the time of the disclosure, of the nature, purpose, operation, 
and the physical, chemical, biological or electrical characteristics of the invention. The disclosure shall 
also identify any publication, on sale or public use of the invention and whether a manuscript describing 
the invention has been submitted for publication and, if so, whether it has been accepted for publication at 
the time of disclosure. In addition, after disclosure to the agency, the Contractor will promptly notify the 



 

 

agency of the acceptance of any manuscript describing the invention for publication or of any on sale or 
public use planned by the contractor. 

 
(2) The Contractor will elect in writing whether or not to retain title to any such invention by notifying the 
Federal agency within two years of disclosure to the Federal agency. However, in any case where 
publication, on sale or public use has initiated the one year statutory period wherein valid patent 
protection can still be obtained in the United States, the period for election of title may be shortened by 
the agency to a date that is no more than 60 days prior to the end of the statutory period. 

 
(3) The contractor will file its initial patent application on a subject invention to which it elects to retain 
title within one year after election of title or, if earlier, prior to the end of any statutory period wherein 
valid patent protection can be obtained in the United States after a publication, on sale, or public use. The 
contractor will file patent applications in additional countries or international patent offices within either 
ten months of the corresponding initial patent application or six months from the date permission is 
granted by the Commissioner of Patents and Trademarks to file foreign patent applications where such 
filing has been prohibited by a Secrecy Order. 

 
(4) Requests for extension of the time for disclosure, election, and filing under subparagraphs (1), (2), and 
(3) may, at the discretion of the agency, be granted. 

 
(d) Conditions When the Government May Obtain Title 

 
The Contractor will convey to the Federal agency, upon written request, title to any subject invention - 

 
(1) If the Contractor fails to disclose or elect title to the subject invention within the times specified in (c), 
above, or elects not to retain title; provided that the agency may only request title within 60 days after 
learning of the failure of the contractor to disclose or elect within the specified times. 

 
(2) In those countries in which the Contractor fails to file patent applications within the times specified in 
(c) above; provided, however, that if the Contractor has filed a patent application in a country after the 
times specified in (c) above, but prior to its receipt of the written request of the Federal agency, the 
Contractor shall continue to retain title in that country. 

 
(3) In any country in which the Contractor decides not to continue the prosecution of any application for, 
to pay the maintenance fees on, or defend in reexamination or opposition proceeding on, a patent on a 
subject invention. 

 
(e) Minimum Rights to Contractor and Protection of the Contractor Right to File 

 
(1) The Contractor will retain a nonexclusive royalty-free license throughout the world in each subject 
invention to which the Government obtains title, except if the Contractor fails to disclose the invention 
within the times specified in (c), above. The Contractor's license extends to its domestic subsidiary and 
affiliates, if any, within the corporate structure of which the Contractor is a party and includes the right to 
grant sublicenses of the same scope to the extent the Contractor was legally obligated to do so at the time 
the contract was awarded. The license is transferable only with the approval of the Federal agency except 
when transferred to the successor of that party of the Contractor's business to which the invention 
pertains. 

 
(2) The Contractor's domestic license may be revoked or modified by the funding Federal agency to the 
extent necessary to achieve expeditious practical application of the subject invention pursuant to an 
application for an exclusive license submitted in accordance with applicable provisions at 37 CFR part 
404 and agency licensing regulations (if any). This license will not be revoked in that field of use or the 



 

 

geographical areas in which the Contractor has achieved practical application and continues to make the 
benefits of the invention reasonably accessible to the public. The license in any foreign country may be 
revoked or modified at the discretion of the funding Federal agency to the extent the contractor, its 
licensees, or the domestic subsidiaries or affiliates have failed to achieve practical application in that 
foreign country. 

 
(3) Before revocation or modification of the license, the funding Federal agency will furnish the 
Contractor a written notice of its intention to revoke or modify the license, and the Contractor will be 
allowed thirty days (or such other time as may be authorized by the funding Federal agency for good 
cause shown by the Contractor) after the notice to show cause why the license should not be revoked or 
modified. The Contractor has the right to appeal, in accordance with applicable regulations in 37 CFR 
part 404 and agency regulations (if any) concerning the licensing of Government-owned inventions, any 
decision concerning the revocation or modification of the license. 

 
(f) Contractor Action to Protect the Government's Interest 

 
(1) The Contractor agrees to execute or to have executed and promptly deliver to the Federal agency all 
instruments necessary to (i) establish or confirm the rights the Government has throughout the world in 
those subject inventions to which the Contractor elects to retain title, and (ii) convey title to the Federal 
agency when requested under paragraph (d) above and to enable the government to obtain patent 
protection throughout the world in that subject invention. 

 
(2) The Contractor agrees to require, by written agreement, its employees, other than clerical and 
nontechnical employees, to disclose promptly in writing to personnel identified as responsible for the 
administration of patent matters and in a format suggested by the Contractor each subject invention made 
under contract in order that the Contractor can comply with the disclosure provisions of paragraph (c), 
above, and to execute all papers necessary to file patent applications on subject inventions and to establish 
the government's rights in the subject inventions. This disclosure format should require, as a minimum, 
the information required by (c)(1), above. The Contractor shall instruct such employees through employee 
agreements or other suitable educational programs on the importance of reporting inventions in sufficient 
time to permit the filing of patent applications prior to U.S. or foreign statutory bars. 

 
(3) The Contractor will notify the Federal agency of any decisions not to continue the prosecution of a 
patent application, pay maintenance fees, or defend in a reexamination or opposition proceeding on a 
patent, in any country, not less than thirty days before the expiration of the response period required by 
the relevant patent office. 

 
(4) The Contractor agrees to include, within the specification of any United States patent applications and 
any patent issuing thereon covering a subject invention, the following statement, “This invention was 
made with government support under (identify the contract) awarded by (identify the Federal agency). 
The government has certain rights in the invention.” 

 
(g) Subcontracts 

 
(1) The Contractor will include this clause, suitably modified to identify the parties, in all subcontracts, 
regardless of tier, for experimental, developmental or research work to be performed by a small business 
firm or domestic nonprofit organization. The subcontractor will retain all rights provided for the 
Contractor in this clause, and the Contractor will not, as part of the consideration for awarding the 
subcontract, obtain rights in the subcontractor's subject inventions. 



 

 

(2) The Contractor will include in all other subcontracts, regardless of tier, for experimental 
developmental or research work the appropriate patent rights clause required by 
  FEMA  (cite section of agency implementing regulations or FAR). 

 
(3) In the case of subcontracts, at any tier, when the prime award with the Federal agency was a contract 
(but not a grant or cooperative agreement), the agency, subcontractor, and the Contractor agree that the 
mutual obligations of the parties created by this clause constitute a contract between the subcontractor and 
the Federal agency with respect to the matters covered by the clause; provided, however, that nothing in 
this paragraph is intended to confer any jurisdiction under the Contract Disputes Act in connection with 
proceedings under paragraph (j) of this clause. 

 
(h) Reporting on Utilization of Subject Inventions 

 
The Contractor agrees to submit on request periodic reports no more frequently than annually on the 
utilization of a subject invention or on efforts at obtaining such utilization that are being made by the 
Contractor or its licensees or assignees. Such reports shall include information regarding the status of 
development, date of first commercial sale or use, gross royalties received by the Contractor, and such 
other data and information as the agency may reasonably specify. The Contractor also agrees to provide 
additional reports as may be requested by the agency in connection with any march-in proceeding 
undertaken by the agency in accordance with paragraph (j) of this clause. As required by 35 U.S.C. 
202(c)(5), the agency agrees it will not disclose such information to persons outside the government 
without permission of the Contractor. 

 
(i) Preference for United States Industry 

 
Notwithstanding any other provision of this clause, the Contractor agrees that neither it nor any assignee 
will grant to any person the exclusive right to use or sell any subject inventions in the United States unless 
such person agrees that any products embodying the subject invention or produced through the use of the 
subject invention will be manufactured substantially in the United States. However, in individual cases, 
the requirement for such an agreement may be waived by the Federal agency upon a showing by the 
Contractor or its assignee that reasonable but unsuccessful efforts have been made to grant licenses on 
similar terms to potential licensees that would be likely to manufacture substantially in the United States 
or that under the circumstances domestic manufacture is not commercially feasible. 

 
(j) March-in Rights 

 
The Contractor agrees that with respect to any subject invention in which it has acquired title, the Federal 
agency has the right in accordance with the procedures in 37 CFR 401.6 and any supplemental regulations 
of the agency to require the Contractor, an assignee or exclusive licensee of a subject invention to grant a 
nonexclusive, partially exclusive, or exclusive license in any field of use to a responsible applicant or 
applicants, upon terms that are reasonable under the circumstances, and if the Contractor, assignee, or 
exclusive licensee refuses such a request the Federal agency has the right to grant such a license itself if 
the Federal agency determines that: 

 
(1) Such action is necessary because the Contractor or assignee has not taken, or is not expected to take 
within a reasonable time, effective steps to achieve practical application of the subject invention in such 
field of use. 

 
(2) Such action is necessary to alleviate health or safety needs which are not reasonably satisfied by the 
contractor, assignee or their licensees; 



 

 

(3) Such action is necessary to meet requirements for public use specified by Federal regulations and such 
requirements are not reasonably satisfied by the Contractor, assignee or licensees; or 

 
(4) Such action is necessary because the agreement required by paragraph (i) of this clause has not been 
obtained or waived or because a licensee of the exclusive right to use or sell any subject invention in the 
United States is in breach of such agreement. 

 
(k) Special Provisions for Contracts with Nonprofit Organizations 

 
If the Contractor is a nonprofit organization, it agrees that: 

 
(1) Rights to a subject invention in the United States may not be assigned without the approval of the 
Federal agency, except where such assignment is made to an organization which has as one of its primary 
functions the management of inventions, provided that such assignee will be subject to the same 
provisions as the Contractor; 

 
(2) The Contractor will share royalties collected on a subject invention with the inventor, including 
Federal employee co-inventors (when the agency deems it appropriate) when the subject invention is 
assigned in accordance with 35 U.S.C. 202(e) and 37 37 CFR 401.10; 

 
(3) The balance of any royalties or income earned by the Contractor with respect to subject inventions, 
after payment of expenses (including payments to inventors) incidental to the administration of subject 
inventions, will be utilized for the support of scientific research or education; and 

 
(4) It will make efforts that are reasonable under the circumstances to attract licensees of subject invention 
that are small business firms and that it will give a preference to a small business firm when licensing a 
subject invention if the Contractor determines that the small business firm has a plan or proposal for 
marketing the invention which, if executed, is equally as likely to bring the invention to practical 
application as any plans or proposals from applicants that are not small business firms; provided, that the 
Contractor is also satisfied that the small business firm has the capability and resources to carry out its 
plan or proposal. The decision whether to give a preference in any specific case will be at the discretion of 
the Contractor. However, the Contractor agrees that the Secretary may review the Contractor's licensing 
program and decisions regarding small business applicants, and the Contractor will negotiate changes to 
its licensing policies, procedures, or practices with the Secretary when the 
Secretary's review discloses that the Contractor could take reasonable steps to implement more effectively 
the requirements of this paragraph (k)(4). 

 
(l) Communication 

 
(Complete According to Instructions at 37 C.F.R. §401.5(b)). [Insert the awarding agency’s designated 
central point of contact for communications on matters relating to this clause, including name, position 
held, address, telephone number, and email address. Also insert any additional instructions pertaining to 
communications regarding this clause.] 

 
(b) When the Department of Energy (DOE) determines to use alternative provisions under § 401.3(a)(4), 
the standard clause at § 401.14(a), of this section, shall be used with the following modifications unless a 
substitute clause is drafted by DOE: 

 
 
 

(1) The title of the clause shall be changed to read as follows: Patent Rights to Nonprofit DOE Facility 
Operators 



 

 

 
 

(2) Add an “(A)” after “(1)” in paragraph (c)(1) and add subparagraphs (B) and (C) to paragraph (c)(1) as 
follows: 

 
 
 

(B) If the subject invention occurred under activities funded by the naval nuclear propulsion or weapons 
related programs of DOE, then the provisions of this subparagraph (c)(1)(B) will apply in lieu of 
paragraphs (c)(2) and (3). In such cases the contractor agrees to assign the government the entire right, 
title, and interest thereto throughout the world in and to the subject invention except to the extent that 
rights are retained by the contractor through a greater rights determination or under paragraph (e), below. 
The contractor, or an employee-inventor, with authorization of the contractor, may submit a request for 
greater rights at the time the invention is disclosed or within a reasonable time thereafter. DOE will 
process such a request in accordance with procedures at 37 CFR 401.15. Each determination of greater 
rights will be subject to paragraphs (h)-(k) of this clause and such additional conditions, if any, deemed to 
be appropriate by the Department of Energy. 

 
 
 

(C) At the time an invention is disclosed in accordance with (c)(1)(A) above, or within 90 days thereafter, 
the contractor will submit a written statement as to whether or not the invention occurred under a naval 
nuclear propulsion or weapons-related program of the Department of Energy. If this statement is not filed 
within this time, subparagraph (c)(1)(B) will apply in lieu of paragraphs (c)(2) and (3). The contractor 
statement will be deemed conclusive unless, within 60 days thereafter, the Contracting Officer disagrees 
in writing, in which case the determination of the Contracting Officer will be deemed conclusive unless 
the contractor files a claim under the Contract Disputes Act within 60 days after the Contracting Officer's 
determination. Pending resolution of the matter, the invention will be subject to subparagraph (c)(1)(B). 

 
(3) Paragraph (k)(3) of the clause will be modified as prescribed at § 401.5(g). 

(c) As prescribed in § 401.3, replace (b) of the basic clause with the following paragraphs (1) and (2): 

(b) Allocation of principal rights. (1) The Contractor may retain the entire right, title, and interest 
throughout the world to each subject invention subject to the provisions of this clause, including (2) 
below, and 35 U.S.C. 203. With respect to any subject invention in which the Contractor retains title, the 
Federal Government shall have a nonexclusive, nontransferable, irrevocable, paid-up license to practice 
or have practiced for or on behalf of the United States the subject invention throughout the world. 

 
 
 

(2) If the Contractor performs services at a Government owned and operated laboratory or at a 
Government owned and contractor operated laboratory directed by the Government to fulfill the 
Government's obligations under a Cooperative Research and Development Agreement (CRADA) 
authorized by 15 U.S.C. 3710a, the Government may require the Contractor to negotiate an agreement 
with the CRADA collaborating party or parties regarding the allocation of rights to any subject invention 
the Contractor makes, solely or jointly, under the CRADA. The agreement shall be negotiated prior to the 
Contractor undertaking the CRADA work or, with the permission of the Government, upon the 



 

 

identification of a subject invention. In the absence of such an agreement, the Contractor agrees to grant 
the collaborating party or parties an option for a license in its inventions of the same scope and terms set 
forth in the CRADA for inventions made by the Government. 
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