DEVELOPMENT PLAN AGREEMENT
This DEVELOPMENT PLAN AGREEMENT (this “Agreement”), executed this ____
day of April, 2022 (the “Effective Date”), between Moss Rock Development LLC, a Colorado
limited liability company (the “Developer”), and the Town of Lyons, Colorado, a Colorado
statutory municipal corporation (“Town”).
RECITALS
A.
Developer owns the property located at 343, 347, 349 and 355 Main Street,
Lyons, Colorado, located in the Commercial Downtown (CD) Zoning District, as more
particularly described on Exhibit A attached hereto and made a part hereof by this reference (the
“Property”). The Town has approved the development plan application by Developer (the
“Development Plan Application”) by Resolution 2022-18 of the Town of Lyons Colorado on
February 7, 2022 (the “Plan Approval”). Developer intends to develop the Property to include a
to be built full service three-story 79-room unbranded, boutique hotel containing approximately
48,345 square feet (collectively, the “Project”), for an initial investment by Developer of
approximately (in hard and soft costs) Twenty-Five Million and No/100 Dollars
($25,000,000.00);
B.
Section 8 of the Plan Approval obligates the parties to negotiate and prepare this
Agreement, wherein Developer agrees to enter into various arrangements for the benefit of the
Project and the Town agrees to arrange and coordinate the availability of certain parking areas
for the benefit of the Project, as necessary to comply with the Plan Approvals, all as more
particularly described below; and
C.
The Town and Developer have negotiated in good faith to reach the terms
provided for herein consistent the Plan Approval. Town and Developer acknowledge that this
Agreement meets the requirements of the Plan Approval.

AGREEMENT
NOW, THEREFORE, in consideration of the foregoing premises and the covenants and
agreements herein contained, the receipt and sufficiency of which are hereby acknowledged by
the parties, Developer and Town agree as follows:
ARTICLE I
DEFINITIONS
1.1
definitions:

Definitions. As used herein, the following terms shall have the following

a.
“Affiliate” or “Affiliates” shall mean, with respect to any person or entity,
any other person or entity which, directly or indirectly, is in control of, is controlled by,
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or is under common control with, such person or entity. For purposes of this definition,
“control” and “controlled” with respect to a person or entity means the power, directly or
indirectly, either to direct or cause the direction of the management and policies of such
person or entity, whether through the ownership of voting securities or equity interests,
by contract or otherwise.
b.
Default.

“Event of Default” shall mean either a Developer Default or a Town

c.
“High Season” shall mean the period between May 15 through September
31 of each calendar year occurring after the date the Hotel is issued a temporary or
permanent certificate of occupancy.
d.
“Local Lyons” shall mean any source or supplier located within thirty
(30) miles of the Project.
e.

“Termination Date” shall mean and be as defined in Section 3.1.

f.
“Town Lots” shall mean collectively (i) that certain Town owned parking
lot located at the southeast corner of Railroad Avenue and 3rd Avenue in Lyons,
Colorado, containing 16 spaces or 33 spaces if valet parking is used by the Developer
known as the “Triangle Lot”; and (ii) that certain parking area located at 198 2nd
Avenue, Lyons, Colorado containing approximately no less than eight (8) parking spaces
and no more than thirty (30) parking spaces in one designated area of the lot agreed to by
Developer and known as the “Second Avenue Parking Area.”
ARTICLE II
DEVELOPMENT TERMS
2.1

Parking Lots.

a.
In order to satisfy the parking requirements agreed to by Developer
pursuant to the Plan Approval, the Town shall grant to Developer a long term lease
mutually agreeable to Town and Developer, for use by the Developer and the guests,
invitees, employees, agents, and other users of the Project, of the Town Lots on the
following terms, subject to Developer’s initiation and construction of the Project and
otherwise complying with all terms of the Plan Approval, (i) a lease to Developer of the
Triangle Lot pursuant to a standard form of Colorado Lease to be negotiated in good
faith, having a term of not less than five (5) years after the date Developer is issued a
certificate of occupancy for the Hotel, with two (2) options to automatically extend the
term of the lease for successive periods of three (3) years each, and having a rental rate
equal to the fair market rental rate for lots similar to the Triangle Lot charged by the
Town to other third parties which shall be subject to an annual escalator for inflation
based on the Consumer Price Index (“CPI”), and (ii) a shared parking agreement with the
Developer of the Second Avenue Parking Area, in accordance with a standard form of
shared parking agreement to be negotiated in good faith, having a term of not less than
five (5) years after the date Developer is issued a certificate of occupancy for the Hotel
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with two (2) options to automatically extend the term of the agreement for successive
periods of three (3) years each, and having a rental rate equal to the fair market rental rate
for parking spaces under a shared parking agreement or similar agreement in either the
Town or a similar community which shall be subject to an annual CPI escalator for
inflation. All of which will be specified in greater detail in the lease or shared parking
agreement, as the case may be, to be offered by the Town to Developer (collectively, the
“Parking Agreements”) as approved by the Board of Trustees pursuant to a validly
enacted ordinance. The Parking Agreements shall remain in full force and effect
notwithstanding the sale of any such Town Lots by the Town whether or not the same is
purchased pursuant to the ROFR below by the Developer. The Town and Developer
shall agree upon the form of the Parking Agreements prior to the Town incurring costs
for which Developer is obligated to reimburse Town. Developer shall engage architects,
advisors and attorneys, as needed, in connection with the preparation of such Parking
Agreements. Developer shall pay for the actual and reasonable operation and
maintenance costs of the Town Lots customary for such type of lot, not otherwise
maintained by the Town (the “Operation Costs”). Developer shall submit to the Town a
request to waive the requirement for paving for off-street parking and for alternative
screening methods (i.e. native grasses) in accordance with the new Code requirements.
Developer will have priority use of all parking spaces to serve the Project, however, both
parties acknowledge that the spaces will be made available for public (i.e., non-Project
users) use during non-peak periods, to be agreed upon by Developer and Town, for
hourly/daily fees. Any revenues generated from ancillary use of the Town Lots (meaning
non-Project use of the Town Lots) including hourly/daily revenues will be used to pay
costs of operation and maintenance associated with the Town Lots incurred by the
Developer. Due to the ongoing Broadway parking project design by others such as the
US 36 Broadway Multimodal Project, the parties have not solidified the location of the
30 on-street parking spaces set forth on the Approved Plan in satisfaction of the agreed to
79 spaces to be provided by the Developer, as the same shall be located in multiple
locations in and around the Hotel in compliance with the Code.
b.
If the Town receives an offer to buy or in any manner entertains the sale of
the Triangle Lot (which shall at all times be sold subject to the terms of the applicable
Parking Agreement), at any time and from time to time, prior to the expiration of the
Lease Term, the Town shall in each instance notify Developer in writing, accompanied
by a copy of any such proposal (the “Term Sheet”), and Developer shall have (and the
parties shall enter into an agreement to be recorded of record), in each instance the right
of first refusal (the “ROFR”) to purchase the Triangle Lot on the terms set forth in such
Term Sheet, exercisable by Developer within ten (10) business days after the date such
Term Sheet is received in writing by the Developer (the “Exercise Notice”), with such
sale and transfer being completed within fifteen (15) calendar days after the date of such
Exercise Notice. If Developer does not exercise the ROFR, and the Town fails to sell the
Triangle Lot, this ROFR will be once again valid and enforceable as to any future sale of
the Triangle Lot. In any event, the Parking Agreement shall encumber the Triangle Lot
during the term of the Parking Agreement.
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c.
Pursuant to Section 16-8-90 of the Lyons Municipal Code (the “Code”),
the Town and Developer agree that the parking requirements for the Project shall be a
minimum of 79 parking spaces.
d.
Notwithstanding the terms of Section 16-8-90 of the Lyons Municipal
Code, Developer shall actively work with the Town to identify ongoing improvements to
serve the overall parking needs of the Hotel and the retail businesses contained with the
Hotel. Town will engage with brokers and others in Town, and shall promptly notify the
Town of any improvements that could be leased or acquired by the Town or the Project to
serve the overall needs of the Project. Developer shall be under no obligation to lease or
acquire such improvements, unless it opts to do the same in its sole discretion.
e.
The Developer shall have the right, exercisable at any time, including
during the High Season, to use valet parking services at the Project, and to valet park cars
in the Town Lots, at its sole cost and expense.
f.
Developer shall provide no less than five (5) accessible handicapped
spaces, in the locations depicted on Exhibit C.
g.
The Town shall consider a change in the parking ordinance to allow
parking between Third and Fifth Avenue on Main Street, in Lyons, CO, to allow
overnight parking between the hours of 5pm and 8am.
2.2
Compliance with Law. Developer agrees that the Project shall comply, in all
material respects, with all applicable local, state and federal laws applicable to the Project.
2.3
Water Rights. Developer is the Owner, pursuant to that certain Agreement for
Sale and Purchase of Water Shares dated October 19, 2021 between Kenneth Spencer and
Developer, of nine (9) shares of Lake McIntosh Reservoir Company (the “Shares”) water stock
(the “Water Rights”). Subject to the Board’s approval for dedication of the Shares, Developer
and Town shall work in good faith to consummate the assignment by Developer to the Town,
those certain number of Shares as determined by the Town to be required to support the Hotel’s
consumption in support of the Town’s facilities in correlation to the estimated water load created
by the Project to service water consumption at the Hotel, which load is to be reasonably
calculated by Developer and the Town engineer, mutually, in good faith. Developer and the
Town acknowledge that in order for the Project to be able to use the Shares of Lake McIntosh
Reservoir water to service the Hotel, it must apply pursuant to, and comply with the terms and
conditions of Sec. 17-14-10(a)(1) and Resolution 2021-18 of the Code, and the use of such
Shares are to be approved by the Board of Trustee. The Town and Developer will work in good
faith to have the use of the Shares approved by April 30, 2022. The Developer and the Town
shall cooperate in good faith to provide additional dedicated water rights, at Developer’s sole
cost, to the extent determined to be necessary, beyond the Water Rights assigned hereunder, in
accordance with the calculation described above, to the extent reasonably available to Developer
at market rates.
2.4
Public Improvements, including Landscaping Improvements, in Right of
Way. The Town shall work with the Developer to obtain the approval of the Colorado
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Department of Transportation (“CDOT”) to the proposed public improvements, including, the
landscaping and outdoor dining area improvements listed and shown on Exhibit D hereto, to be
installed and maintained in the CDOT public right of way on Main Street (the “Public
Improvements”) by Developer. The Public Improvements once built shall be owned by the
Town commencing on the date the Hotel is granted a certificate of occupancy. The construction
by Developer of the Public Improvements, to the extent required by the Town, shall be secured
by a bond, property bond, private or escrow agreement, loan commitment, lien on property,
deposit of certified funds, or an irrevocable letter of credit obtained by Developer, in the
estimated principal amount of the Public Improvements, having an expiration date of the earlier
of two (2) years from the issuance date or the date the Hotel is issued a certificate of occupancy,
and shall be delivered to the Town on the date the Project is issued a building permit. Once
built, the Developer shall be responsible for maintaining the Public Improvements in the ordinary
course of business, in compliance with all laws applicable to such Public Improvements,
including, in accordance with the landscape maintenance plan comprising a part of the Approved
Plan attached hereto as Exhibit F (the “Landscape Maintenance Plan”). Attached hereto as
Exhibit E is the Town engineer’s list of preliminary Public Improvements and their estimated
preliminary construction costs as of the date hereof (covering both civil and capital costs) to be
incurred by Developer. The parties hereto agree that the costs on Exhibit E are preliminary, and
the actual costs of the Public Improvements may be higher or lower than what is shown on
Exhibit E. The Developer shall, and the Town shall cause the Director of Parks and Recreation
and the Town engineer to continue after the date hereof to work in good faith to vet and finalize
the Public Improvements required hereunder and the costs thereof. The Town and the Developer
shall work in good faith after the date hereof and use their reasonable efforts to obtain tax
incremental financing (“TIF”) to be applied to pay the costs of qualifying Project costs.
2.5
Photometric Plan. Developer shall retain an electrical engineer reasonably
acceptable to the Town to prepare a photometric plan, at Developers sole cost and expense,
which evaluates the impact of the street and sidewalk lighting marked in red on Page 2 of the
attached Exhibit D, intended to be installed along 4th Avenue and Main Street, as well as the
lighting in the off-street parking areas to the east and south of the Project, and confirms that the
Project complies with the Town’s applicable “night sky” regulations and with Article 6 Commercial and Mixed-Use Design Standards, Sec. 16-6-80 of the Town of Lyons Municipal
Code on Exterior site lighting (the “Photometric Plan”). The Photometric Plan shall be
submitted to the Town by the date Developer applies for a building permit to construct the
Project.
2.6
US 36 Broadway Multimodal Project. Developer acknowledges that the Town
will be constructing, in part, that certain US 36 Broadway Multimodal Project, pursuant to a plan
as of yet to be finalized. Developer agrees to cooperate and coordinate in good faith to
accommodate the Town’s preferred design regarding the US 36 Broadway Multimodal Project
with the development of the Project, provided it does not adversely increase the cost of the
Project to the Developer. To the extent possible, the Town shall attempt in good faith to keep the
Developer informed concerning the US 36 Broadway multimodal project as it impacts the
interests of the Developer and the Project.
2.7
Laundry Services. Developer agrees that no laundry services to the Hotel will be
located on the Property on the date of the opening of the Hotel, and instead, such laundry
5

services shall be outsourced by Developer. Notwithstanding the foregoing, the Developer may,
at a future date, request to locate such laundry services on the Property with the Town’s consent,
not to be unreasonably withheld by the Town if the Town can reasonably confirm with the
Town’s engineer that the Town’s facilities can handle the load produced by such Developer
proposed laundry services on the Property. The Developer shall make application for laundry
services on the Property accompanied by the necessary evidence that facilities of the Town can
support the same, directly to the Board of Trustees for approval by resolution.
2.8
Staging Area. Based on the current status of ongoing projects adjacent to the
Hotel, such as the US 36 Broadway Multimodal project, it is difficult to determine the final
staging area for the construction of the Project. Exhibit G attached hereto sets forth the
Developer’s proposed staging area during construction. In addition, subject to CDOT’s prior
approval and in coordination with the Town and those other adjacent project developers, the
Town agrees that the Developer and its contractors will have full access to that portion of the
frontage road along the southern property line, and permits the Developer to install gates thereon
with the intent to allow access for emergency service vehicles and Town and State vehicles. The
Town agrees that a construction fence may be installed along the northern, western and southern
property lines, subject to the Developer’s obligation restore such areas after it no longer requires
use of the same as a staging area, to substantially its condition prior to use by the Developer for
such staging. The Developer intends to use the current parking spaces located on the Property for
parking, waste management and conex storage during construction of the Project. The developer
intends to place a construction office trailer at the location of the future trash enclosures on the
Property, with the intent to move such construction office into a semi-finished space within the
Hotel building towards the end of the construction of the Project. The Town acknowledges that
a crane, for hoisting tasks, will be located in the location of the future courtyard area on the
Property. The Town approves the proposed staging area.
2.9
Service Lines. Developer agrees that all new service lines on the subject
Property will be buried underground in accordance with Code requirements.
2.10 Local Lyons Materials. Developer will agree that the Project will comply with
the applicable regulations regarding the type of materials, including the incorporation of Lyons
construction materials “local fabric” in the construction of the Project. To this end, Developer
agrees that the Project shall include sandstone on the exterior walls facing the public ROW and
within 50' of the property lines (excluding the east facing zero lot line wall (to be used as mural
and potentially covered by any future development on the adjacent lot) and the area of doors and
windows) in the following percentages: (i) 15% of the total surface area of 19,459 s.f. if the
Developer does not secure TIF financing for the Project, or (ii) 20% of the total surface area of
19,459 s.f. if the Developer does secure TIF financing for the Project. The total surface area
used in calculating the percentages above is 19,459 s.f., which total surface area of 19,459
includes landscape walls and patio paving surfaces along main street, excluding sidewalks.
Developer will use its reasonable efforts to source the sandstone from Local Lyons suppliers.
Developer may elect whatever type of materials in its sole discretion (including the type and
color of the sandstone). Developer will source a reasonable portion of the art installations and
art located at the Project from Local Lyons artists.
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2.11 Fire Requirements. Developer has met and will continue to coordinate with the
Lyons Fire Department, and upon completion of construction ,the Project shall comply with all
requirements under the Fire Department regulations applicable to the Project.
2.12 Environmental Sustainability. Developer will incorporate best practices in
selecting environmentally sustainable materials as well as methods of construction wherever
feasible and possible. For example, Developer agrees that (i) it shall use low flow toilets and
sinks in the Project, (ii) it shall encourage use of water bottle and have filling stations to reduce
production of plastic at the Project, and (iii) each room shall have waste baskets that separate
garbage from recyclable materials.
ARTICLE III
TERM
3.1
Effective Date and Term. This Agreement shall be effective as of the Effective
Date, and shall remain in effect until the date the Hotel is issued a certificate of occupancy,
except as earlier terminated in accordance with Section 3.2 below.
3.2
Early Termination. This Agreement shall terminate upon the occurrence of any
of the following, unless extended by the written consent of Town and Developer:
a.

By mutual agreement, executed in writing, of the parties hereto.

b.
At any time by a party not in default under this Agreement (the “NonDefaulting Party”) giving written notice to the party in default under this Agreement
(the “Defaulting Parts”) of such termination if the Defaulting Party (i) commits an Event
of Default or (ii) otherwise breaches a material provision of this Agreement and fails to
cure such breach within thirty (30) days after receipt by the Defaulting Party of written
notice thereof from the Non-Defaulting Party, or, if such breach is not capable of being
cured within such thirty-day period, fails to commence in good faith the curing of such
breach forthwith upon receipt of written notice thereof from the Non-Defaulting Party
and to continue to diligently pursue the curing of such breach thereafter until cured within
ninety (90) days after receipt of notice.
c.
Upon thirty (30) days’ written notice from Developer if the Project is
damaged or destroyed by a casualty and the damaged portion of the Project cannot be
reasonably repaired or restored within thirty (30) months of the occurrence of the event
(without implying any obligation of Town or Developer to rebuild or repair), or if
Developer determines in its reasonable judgment that the Project cannot cost-effectively
be restored to a condition substantially like the condition prior to the casualty or damage.
d.
Upon thirty (30) days’ written notice from Developer if the entire Property
is taken in a condemnation or similar proceeding, or a portion of the Property is taken
such that Developer determines in its reasonable judgment that the Project cannot
thereafter be cost-effectively completed or restored.
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e.
With respect to any of the specific obligations set forth in Section 2.2
through Section 2.5, inclusive, the date on which Town and Developer agree in writing
that such obligations have been met in full and all payments or reimbursements made in
full, in which case this Agreement shall terminate with respect to such identified
obligations or Sections only.
ARTICLE IV
COVENANTS OF TOWN AND DEVELOPER
4.1

Covenants of Town. Town covenants and agrees as follows:

a.
Town shall give consideration to all matters relating to the development
and construction of the Project and Public Improvements required to be considered or
approved by Town or otherwise presented to it by Developer, within fifteen (15) business
days after receipt, or as soon as practical if required to be considered or approved by the
Board of Trustees.
b.
Town shall arrange for Developer’s full and free access to any property
owned by Town or under Town’s control (the “Town Property”) necessary for
Developer to perform its obligations hereunder, and all matters relating thereto at all
times to enable Developer to perform its services hereunder, subject to the reasonable
conditions required by the Town for the purposes of public health, safety and welfare.
c.
Town shall give prompt written notice to Developer whenever Town
becomes aware of any matter relating to the Property, the Town Lots or Public
Improvements, that would be material to Developer in the performance of its services
hereunder, including, but not limited to, covenants, conditions, and restrictions as they
impact Developer’s services and/or obligations under this Agreement.
d.
Town shall appoint Victoria Simonsen, Town Administrator or their
designee, as the designated representative for Town, and whose authority to act on behalf
of Town Developer shall be entitled to rely upon in connection with all matters related to
this Agreement unless a matter requires approval from the Board of Trustees. Such
representative shall have the authority to provide Town’s consent and/or approval and to
make binding commitments relative to the Project, the Town Lots and the Public
Improvements, and the Town’s commitments hereunder, on behalf of Town if so
authorized the Code; provided, however, such representative may be changed by Town
from time to time upon written notice to Developer.
e.
Town shall fully cooperate with Developer in respect to all matters
contemplated by or within the scope of this Agreement, and furnish all documents and
information necessary or desired by Developer in furtherance of the development of the
Project, the Public Improvements, and all other matters subject to this Agreement.
f.
Town shall promptly comply with all governmental laws, ordinances and
regulations applicable to the Project, the Town Lots and the Public Improvements, and
Developer.
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4.2

Covenants of Developer. Developer covenants and agrees as follows:

a.
Developer shall fully cooperate with Town with respect to all matters
contemplated by or within the scope of this Agreement.
b.
Developer shall pay on or before the due date thereof all reasonable
amounts payable by Developer pursuant to, or as contemplated by, this Agreement.
c.
Developer shall give prompt written notice via email delivery to Town
whenever Developer becomes aware of any matter relating to the Property, the Project, or
the Public Improvements that it believes would be significant to Town for the purposes
related to this Agreement.
d.
Developer shall appoint Edna Johnson (or his/her designee) as the
designated representative for Developer, and whose authority to act on behalf of
Developer, and the Town shall be entitled to rely upon, in connection with all matters
related to this Agreement. Such representative shall have the authority to provide
Developer’s consent and/or approval and to make binding commitments relative to the
Project, the Town Lots and the Public Improvements on behalf of Developer, to the
extent necessary; provided, however, such representative may be changed by Developer
from time to time upon written notice to Town.
ARTICLE V
INDEMNITY
5.1
Indemnification of Town. Developer agrees to hold harmless, indemnify and
defend Town from all expenses, liabilities, losses, judgments, damages and actions, including
reasonable attorneys’ fees, which Town may incur or suffer in connection with: (a) the gross
negligence, willful misconduct, or material actions taken by Developer outside the scope of
Developer’s authority hereunder; and (b) Developer’s breach of this Agreement, beyond all
available notice and cure periods hereunder. It is expressly understood and agreed that the
provisions of Sections 5.1 shall survive the termination of this Agreement to the extent the cause
arose prior to the Termination Date.
ARTICLE VI
DEFAULTS AND REMEDIES
6.1

Developer Default.

a.
Town may, at its option, terminate this Agreement pursuant to Section 3.2
herein, and/or exercise any other remedies that may be provided by law or in equity, in
the event of a Developer Default of this Agreement, upon thirty (30) business days’ prior
written notice and subject to the cure periods set forth herein. Upon termination of this
Agreement, all duties and authorities of Developer shall be immediately terminated.
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b.

“Developer Default” shall mean the occurrence of any of the following

events:
(i)
the filing by Developer of a voluntary petition in bankruptcy or
insolvency or the consent to an involuntary petition in bankruptcy, which is not
dismissed within 120 days of filing, or if not dismissed, if the Parking Agreement
is assumed in a bankruptcy or the provisions of the Parking Agreement have been
satisfied in full, the same shall not trigger a Developer Default hereunder; or
(ii)
the entering of an order, judgment or decree with respect to
Developer by any court of competent jurisdiction, on the application of a creditor,
adjudicating such party a bankrupt or insolvent or approving a petition seeking
reorganization or appointing a receiver, trustee, conservator or liquidator of all or
a substantial part of such party’s assets and such order, judgment or decree
remains in effect for more than ninety (90) days; or
(iii)
in the event of any material breach of this Agreement by
Developer, if Town shall deliver to Developer a written notice specifying in
reasonable detail such breach, and if the breach so specified by such notice shall
not be removed or cured for a period of thirty (30) days after the date of delivery
of such notice or without Developer having commenced to remove or cure such
breach (and thereafter proceeding with reasonable diligence to completely remove
or cure such breach within ninety (90) days after receipt of notice), then in such
event Developer shall be in default under this Agreement and Town shall have the
right at Town’s election to exercise any of the remedies hereinafter set forth.
c.
Notwithstanding anything to the contrary set forth in this Agreement,
Developer shall not be in default nor shall Town have any right to exercise any of its
remedies for a Developer Default if such Developer Default is the result of a default or
breach by Town.
6.2

Town Default.

a.
Developer may, at its option, terminate this Agreement pursuant to
Section 3.2 herein, and/or exercise any other remedies that may be provided by law or in
equity, in the event of an Town Default of this Agreement, upon thirty (30) business
days’ prior written notice and subject to the cure periods set forth herein.
b.

“Town Default” shall mean the occurrence of any of the following events:

(i)
failure of Town to remedy any breach of this Agreement within the
notice and cure periods set forth herein; or
(ii)
in the event of any material breach of this Agreement by Town
(other than a breach covered by Section 6.2(i) above), if Developer shall deliver
to Town a written notice specifying in reasonable detail such breach, and if the
breach so specified by such notice shall not be removed or cured for a period of
thirty (30) days after the date of delivery of such notice or without Town having
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commenced to remove or cure such breach (and thereafter proceeding with
reasonable diligence to completely remove or cure such breach within ninety (90)
days after receipt of notice), then in such event Town shall be in default under this
Agreement and Developer shall have the right at Developer’s election to exercise
any of the remedies hereinafter set forth.
c.
Notwithstanding anything to the contrary set forth in this Agreement,
Town shall not be in default nor shall Developer have any right to exercise any of its
remedies for a Town Default if such Town Default is the result of a default or breach by
Developer.
6.3
Additional Remedies. In addition to the parties’ respective rights to terminate
this Agreement as provided herein, the parties shall have all other rights and remedies available
to them at law or in equity as a result of a Developer Default, or an Town Default, as the case
may be.
6.4
Attorneys’ Fees, Liability Survives Termination. In the event of the occurrence
and continuance of a Developer Default or a Town Default hereunder or of the termination of
this Agreement pursuant to Section 3.2, to the extent permitted under applicable law, the
prevailing party (Developer or Town, as the case may be) shall, in addition to its other rights and
remedies hereunder, have the right to recover from the party in default all reasonable costs and
expenses incurred by the prevailing party in enforcing its rights and remedies hereunder,
including reasonable attorneys’ fees, court costs, and investigation costs. The termination of this
Agreement by either Developer or Town by reason of default by the other party, as aforesaid,
shall not relieve either party of any of its obligations theretofore accrued under this Agreement
prior to the effective date of such termination.
ARTICLE VII
MISCELLANEOUS
7.1
Notice. Any notice provided in or permitted under this Agreement shall be made
in writing and may be given or served by (i) delivering the same in person to the party to be
notified, (ii) depositing the same in the U.S. mail, postage prepaid, registered or certified with
return receipt requested, and addressed to the party to be notified at the address herein specified,
(iii) by nationally recognized overnight courier or (iv) when sent by email at the address below,
provided that such email is sent during the normal business hours of the party to whom it was
sent, and written confirmation of the receipt of such email is received or obtained. If notice is
deposited in the mail pursuant to clause (ii) of this Section 7.1, it will be deemed received on the
second business day after it is so deposited. Notice given in any other manner shall be deemed
received only if and when actually received or refused by the party to be notified. For the
purpose of notice, the address of the parties shall be, until changed as hereinafter provided for, as
follows:
If to Developer:

Moss Rock Development, LLC
c/o Agnes Rey-Giraud and Edna Johnson and Adam Cassidy
74 Country Road 69
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Lyons, Colorado 80540
Email: ednabjohnson@yahoo.com
argpink@gmail.com and
jadamcassidy@gmail.com
With a copy to:

Hogan Lovells US LLP
1601 Wewatta Street
Suite 900
Denver, CO 80202
Email: Ana.Tenzer@hoganlovells.com

If to Town:

Town of Lyons, Colorado
432 5th Avenue
P.O. Box 49
Lyons, CO 80540
303-823-6622
Email: vsimonsen@townoflyons.com and
dvasquez@townoflyons.com

With a copy to:

Brandon Dittman, Town Attorney
Kissinger & Fellman, P.C.
3773 Cherry Creek N Drive
Suite 900
Denver, Colorado 80209
Email: Brandon@kandf.com

The parties shall have the right from time to time and at any time to change their respective
addresses and each shall have the right to specify, as its address any other address by at least
fifteen (15) days prior written notice to the other party. Each party shall have the right from time
to time to specify additional parties to whom notice hereunder must be given by delivering to the
other party fifteen (15) days prior written notice thereof, setting forth the address of such
additional parties.
7.2
Captions The titles or captions contained in this Agreement are for convenience
only and shall neither restrict nor amplify the provisions hereof.
7.3
Entire Agreement/Amendment. This Agreement, together with the Plan
Approval, constitute the entire agreement between the parties relating to the subject matter
hereof. This Agreement shall not be amended or changed except by written instrument signed by
both parties hereto.
7.4
Severable Provisions. If any provision of this Agreement or the application
thereof to any person or circumstance shall be invalid or unenforceable to any extent, then the
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other provisions of this Agreement, the provision in question to any other extent, and the
application thereof to any other person or circumstances shall not be affected thereby and shall
be enforced to the greatest extent permitted by law.
7.5
Governing Law and Venue. Although this Agreement shall be performable in
the State of Colorado, it shall be governed by and construed in accordance with the laws of the
State of Colorado, without regard to the principles of conflicts of law. Venue for any action
arising under this Agreement shall be in the appropriate court for Boulder County, Colorado.
7.6
Attorneys’ Fees. In addition to the provisions of Section 6.4. in the event of any
controversy, claim or dispute between the parties affecting or relating to the subject matter or
performance of this Agreement, to the extent permitted by law the prevailing party shall be
entitled to recover from the non-prevailing party of all its reasonable expenses, including
reasonable attorneys’ expert witnesses’, and accountants’ fees and costs.
7.7
No Waiver of Governmental Immunity. Nothing in this Agreement shall
constitute a waiver or limits the rights of the Town, its employees, contractors, agents, and
elected officials under the Colorado Governmental Immunity Act, C.R.S. § 24-20-101, et. seq.
7.8
Article X, Section 20/TABOR. The Parties understand and acknowledge that the
Town is subject to Article X, § 20 of the Colorado Constitution (“TABOR”). The Parties do not
intend to violate the terms and requirements of TABOR by the execution of this Agreement. It is
understood and agreed that this Agreement does not create a multi-fiscal year direct or indirect
debt or obligation within the meaning of TABOR and, therefore, notwithstanding anything in
this Agreement to the contrary, all payment obligations of the Town are expressly dependent and
conditioned upon the continuing availability of funds beyond the term of the Town's current
fiscal period ending upon the next succeeding December 31. Financial obligations of the Town
payable after the current fiscal year are contingent upon funds for that purpose being
appropriated, budgeted, and otherwise made available in accordance with the rules, regulations,
and resolutions of the Town, and other applicable law. Upon the failure to appropriate such
funds, this Agreement shall be terminated.
7.9
Waiver of Rights. Acceptance by either Developer or Town of any payment or
performance made by the other party hereunder shall constitute neither a waiver of the right of
such recipient to contest whether or not the full amount due shall have been paid, nor a waiver of
any other rights hereunder. Failure by either Developer or Town to complain of any action, nonaction, or default of the other party shall not constitute a waiver of any rights hereunder, nor shall
the waiver of any right occasioned by a default in any one or more instances constitute a waiver
of any right occasioned by either a subsequent default of the same obligation or by any other
default.
7.10 Binding Agreement. This Agreement shall, except as otherwise herein expressly
provided, be binding upon and inure to the benefit of Town and Developer and their respective
successors and permitted assigns. Developer shall not, without Town’s prior written approval,
which approval shall not be unreasonably withheld, conditioned, or delayed, assign any of its
rights or obligations under this Agreement except for an assignment: (a) to an Affiliate of
Developer which will take title to the Property and undertake the development of the Project; or
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(ii) in connection with the sale of the Property, all of which assignments may be undertaken by
Developer without the consent of Town, but following written notice to Town of such
assignment.
7.11
contained.

Time is of the Essence. Time is of the essence of each and every provision herein

7.12 No Joint Venture: Employment. Nothing contained in this Agreement shall
constitute or be construed to create any partnership, joint venture, or similar relationship between
Town and Developer. Nothing contained in this Agreement shall constitute or be construed to
create any employment relationship between Town and Developer. Developer agrees to handle
the payroll for its employees and make all withholdings and payments with respect to such
employees as required by law.
7.13 Consequential Damages. Neither Town nor Developer shall bear any liability to
the other for loss of production, loss of profits, loss of business or any other indirect or
consequential damages, but neither party waives any right to make any claim against the other
party for any actual or direct damages alleged to have been caused by a breach of any of the
provisions of this Agreement.
7.14 No Third Party Beneficiaries. There are no third party beneficiaries to this
Agreement, intended or otherwise.
7.15 Event Date. If any date upon which performance is to be rendered by either party
falls upon a weekend or legal holiday, such performance shall be deemed to be timely if it is
rendered or performed on the next following business day.
7.16 Recordation. Town and Developer agree to record this Agreement in the counties
in which the Property is located.
7.17 Counterparts; PDF Signatures. This Agreement may be executed in any
number of original counterparts which together shall constitute the agreement of the parties.
Signatures transmitted by PDF shall be deemed to be original signatures and binding on the
parties hereto.
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EXECUTED and effective as of the Effective Date.
DEVELOPER:
MOSS ROCK DEVELOPMENT, LLC, a
Colorado limited liability company

By:
Name:
Title:
THE STATE OF COLORADO
:
COUNTY OF BOULDER
Before me, the undersigned, on this day personally appeared ______________________,
proved to me through the presentation of a valid driver’s license to be the person whose name is
subscribed to the foregoing instrument and acknowledged to me that he executed the same for
the purposes and consideration therein expressed. _________________ furthermore attested that
he is signing this Agreement in his capacity as ____________________.
Seal:
GIVEN UNDER MY HAND AND SEAL OF OFFICE, this ____ day of April, 2022.
My Commission Expires:

Notary Public in and for the State of Colorado
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TOWN:
TOWN OF LYONS, COLORADO, a
municipal corporation

By:
Name:
Title:
THE STATE OF COLORADO
:
COUNTY OF BOULDER
Before me, the undersigned, on this day personally appeared ______________________,
proved to me through the presentation of a valid driver’s license to be the person whose name is
subscribed to the foregoing instrument and acknowledged to me that he executed the same for
the purposes and consideration therein expressed. _________________ furthermore attested that
he is signing this Agreement in his capacity as ____________________.
Seal:
GIVEN UNDER MY HAND AND SEAL OF OFFICE, this ____ day of April, 2022.
My Commission Expires:

Notary Public in and for the State of Colorado
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Exhibit A
Legal Description of the Project
Parcel A:
The westerly 3.00 feet of Lot 9, all of Lot 10, and the Easterly 10.00 feet of Lot 11, Block 26,
Town of Lyons, According to the Thomas G. Putnam Plat, thereof, recorded in Plat Book E at
Page 77, Except the South 10.00 feet thereof, County of Boulder, State of Colorado.
Parcel B:
West 26 feet 4 inches of East 36 feet 4 inches Lot 11, Bock 26 Lyons less 10 feet alley, Lot 12
and West 15 feet of Lot 11, Block 26 Lyons, County of Boulder, State of Colorado.
Lot 9, Block 26, Town of Lyons, according to the Putnam Plat thereof, EXCEPT 10 feet off the
rear for an alley and also EXCEPT the West 3 feet thereof, County of Boulder, State of Colorado
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Exhibit B
[Intentionally Deleted]

Exhibit B-1
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Exhibit C
Location of Accessible Parking Spaces

Exhibit C
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Exhibit D
“Preliminary Public Improvements”

Landscape Improvements included in “Public Improvements”
The items outlined in red below are anticipated encroachments in the CDOT right of way, which
consist of the porte-cochere, the Landscape Maintenance Planter walls, and the two (2) sandstone
paved outdoor cafe areas (2 of them) located on Main Street, Lyons, Colorado
[Continued on the next Page]
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Exhibit E
Estimated Preliminary Public Improvement Costs
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Exhibit F
Landscape Maintenance Plan
At the completion of construction, the project will maintain a one year plant guarantee for all
vegetative materials installed on the site. The purpose of the guarantee is to insure that plant
material survives a minimum one year establishment period. Replacement plants should receive
an extended one year warranty period once they are installed, to allow for an additional
establishment window. The Hotel shall provide ongoing landscape maintenance both during and
after the establishment period. The site landscape should operate with a fully functioning
automated irrigation system. All plants are to receive adequate water based on the individual
species drought tolerance. A winter watering program should be provided for evergreen species,
during winter periods when the irrigation system is shut down. In order to insure the irrigation
system operates properly, the Hotel should contract with a professional irrigation service
contractor to provide annual system start up and blow out procedures. Other maintenance
practices should include: Seasonal mowing, weeding, pruning, trimming, fertilizing, and when
necessary ground cover augmentation. Maintenance should also include ongoing monitoring of
site lighting.
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Exhibit G
Proposed Staging Area for Construction
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