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Town of Lyons
DISASTER RECOVERY SERVICES AGREEMENT

This DISASTER RECOVERY SERVICES AGREEMENT (“Agreement”) is made and entered
into this 20th day of July 2016, by and between the TOWN OF LYONS, COLORADO, a
municipal corporation of the State of Colorado, with offices at 432 5 Avenue, Lyons, Colorado
80540 (the “Town"), and Front Range Appraisal, LLC c/o James D. Taylor with offices at1444
South Pratt Parkway, Longmont, Colorado {the "Contractor").

WITNESSETH

WHEREAS, the Town requires certain professional services as more fully described in
Exhibit A;

WHEREAS, the Town issued a Request for Proposals for the services which are the
subject of this Agreement; and

WHEREAS, the time for submittal of proposals has passed, and the Town has
evaluated the proposals submitted against previously established criteria; and

WHEREAS, the Town has identified the Contractor as the most qualified responsible
bidder; and

WHEREAS, the Contractor represents that it possesses the necessary qualifications
to perform these services; and

WHEREAS, the Town desires to contract with the Contractor subject to the terms of
this Agreement.

NOW, THEREFORE, for the consideration herein expressed, it is agreed as follows by and
between the Town and the Contractor that the Contractor shall perform the following:

1.0 SERVICES AND PURPOSE OF AGREEMENT

1.1 Services. The Town desires to achieve, secure, receive, or obtain certain service(s)
or work product(s}) as more specifically described in Exhibit A (the “Services”).
Exhibit A describes the requirements and deliverables required by this Agreement
and is incorporated herein by reference. As an independent contractor, the
Contractor offers and agrees to perform and/or deliver the Services in accordance
with the terms and conditions of this Agreement. The Parties recognize and
acknowledge that, although the Town has requested certain general services to be
performed or certain work product to be produced, the Contractor has offered to the
Town the process, procedures, terms, and conditions under which the Contractor
plans and proposes to achieve or produce the services and/or work product(s) and
the Town, through this Agreement, has accepted such process, procedures, terms,
and conditions as binding on the Parties.
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1.2

1.3

1.4

1.5

1.6

Town Representative. The Town assigns [Representative's Name] as the Town
Representative for this Agreement. The Town Representative will monitor the
Contractor's progress and performance under this Agreement and shall be available
to the Contractor to respond to questions, assist in understanding Town policies,
procedures, and practices, and supervise the performance of any Town obligations
under this Agreement.

Changes to Services. Any changes to the Services that are mutually agreed upon
between the Town and the Contractor shall be made in a formal writing referencing
this Agreement and, only upon execution by both Parties of such formal writing, shall
become an amendment to the Services described in this Agreement. To be
effective, any written change must be signed by the Contractor and by the Town or
by a person expressly authorized in writing to sign on behalf of the Town. Changes
to the Services or to this Agreement shall not be made through oral agreement or
electronic mail messages.

Meeting Attendance. The Contractor shall attend such meetings of the Town
relative to the Scope of Work set forth in Exhibit A as may be requested by the
Town. Any requirement made by the named representatives of the Town shall be
given with reasonable notice to the Contractor so that a representative may attend.

Agreement to Comply with Requisite Provisions Based On Funding Source. If
checked below, the Town will pay in whole or in part for the Services rendered
hereunder with federal or State based grant funding. Contractor agrees to comply
with all provisions set forth in any Attachment as noted and if checked)
X Attachment A, Federal Emergency Management Agency's (“FEMA") Grant
Program Requirements for Procurement Contracts if FEMA funding is used for the
Work
X Attachment B, Colorado Community Development Block Grant Disaster
Recovery Program funds (hereinafter referred to as CDBG-DR funds)
Requirements for Contracts if CDBG-DR funding is used for the Work

Lawful Performance. It is further agreed that no party to this Agreement will perform
contrary to any state, federal, or county law, or any of the ordinances of the Town of
Lyons, Colorado.

2.0 COMPENSATION

2.1

Commencement of and Compensation for Services. Following execution of this
Agreement by the Town, the Contractor shall be authorized to and shall commence
performance of the Services as described in Exhibit A, subject to the requirements
and limitations on compensation as provided by this Section 2.0 and its subsections.
Compensation to be paid hereunder shall not exceed [Written Not to Exceed
Amount] Dollars ($14,000, = $3,500/Report) unless a larger amount is agreed to by
and between the Parties in accordance with the amendment requirements of this
Agreement.
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A. Method of Compensation. The Contractor shall perform the Services and shall
invoice the Town for work performed based on the rates and/or compensation
methodology and amounts described in Exhibit B subject to the not to exceed
amount set forth in this Section. Monthly, partial, progress payments shall be
made by the Town to the Contractor for the percentage of the Scope of Work
completed. Progress payments shall not constitute a waiver of the right of the
Town to require the fulfilment of all material terms of this Agreement and the
delivery of all improvements embraced in this Agreement.

B. Final payment may be requested by the Contractor upon completion and
acceptance, by the Town, of all work or Services as set forth in Exhibit A. The
total amount of final payment shall consist of the compensation set forth in
paragraph 2.1, as adjusted in accordance with approved change orders, if
applicable, less all previous payments to the Contractor.

C. Should work beyond that described in Exhibit A be required, it will be paid for as
extra work at a cost to be agreed upon in separate written agreement by the
Town and the Contractor prior to commencement of the additional work. Such
additional agreements shall be executed and approved by all persons required
by Town purchasing ordinances or policies.

D. The Town, before making any payment, may require the Contractor to furnish
releases or receipts from any or all persons performing work under this
Agreement and/or supplying material or services to the Contractor, or any
subcontractor if this is deemed necessary to protect the Town's interest. The
Town, however, may in its discretion make payment in part or full to the
Contractor without requiring the furnishing of such releases or receipts.

2.2 Reimbursable Expenses. [f this Agreement is for lump sum compensation, there
shall be no reimbursable expenses. If the Agreement is for compensation based on
a time and materials methodology, the following shall be considered “reimbursable
expenses” for purposes of this Agreement and may be billed to the Town without
administrative mark-up but which must be accounted for by the Contractor and proof
of payment shall be provided by the Contractor with the Contractor's monthly
invoices:

X None

[ Vehicle Mileage (billed at not more than the prevailing per mile charge
permitted by the IRS as a tax deductible business expense)

L] Printing and Photocopying Related to the Services (billed at actual cost)

[] Long Distance Telephone Charges Related to the Services

(] Postage and Delivery Services

[] Lodging and Meals (but only with prior written approval of the Town as to
dates and maximum amount)

Any fee, cost, charge, or expense incurred by the Contractor not otherwise
specifically authorized by this Agreement shall be deemed a non-reimbursable cost
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2.3

24

2.5

3.1

that shall be borne by the Contractor and shali not be billed or invoiced to the Town
and shall not be paid by the Town.

Increases in Compensation or Reimbursable Expenses. Any increases or
modification to the compensation or reimbursable expenses shall be subject to the
approval of the Town and shall be made only by written amendment of this
Agreement executed by both Parties.

Payment Processing. The Contractor shall submit invoices and requests for
payment in a form acceptable to the Town. Invoices shall not be submitted more
often than once each month unless otherwise approved by this Agreement or in
writing by the Town in accordance with the amendment requirements of this
Agreement. Unless otherwise directed or accepted by the Town, all invoices shall
contain sufficient information to account for all appropriate measure(s) of Contractor
work effort (e.g., task completion, work product delivery, or time) and all authorized
reimbursable expenses for the Services during the stated period of the invoice.
Following receipt of a Contractor's invoice, the Town shall promptly review the
Coniractor's invoice. All Town payments for Services rendered pursuant to this
Agreement shall be issued in the business name of Contractor only, and in no event
shall any such payments be issued to an individual. In no event shall any Town
payments to Contractor be in the form of or based upon a salary or an hourly wage
rate.

Town Dispute of Invoice or Invoiced ltem(s). The Town may dispute any Contractor
compensation and/or reimbursable expense requested by the Contractor described
in any invoice and may request additional information from the Contractor
substantiating any and all compensation sought by the Contractor before accepting
the invoice. When additional information is requested by the Town, the Town shall
advise the Contractor in writing, identifying the specific item(s) that are in dispute
and giving specific reasons for any request for information. The Town shall pay the
Contractor within forty-five (45) days of the receipt of an invoice for any undisputed
charges or, if the Town disputes an item or invoice and additional information is
requested, within thirty (30) days of acceptance of the item or invoice by the Town
following receipt of the information requested and resolution of the dispute. To the
extent possible, undisputed charges within the same invoice as disputed charges
shall be timely paid in accordance with this Agreement. Payment by the Town shall
be deemed made and completed upon hand delivery to the Contractor or designee
of the Contractor or upon deposit of such payment or notice in the U.S. Mail,
postage pre-paid, addressed to the Contractor.

3.0 CONTRACTOR’S REPRESENTATIONS AND OFFERED PERFORMANCE

The Contractor offers to perform the Services in accordance with the following Contractor-
elected practices and procedures. By this Agreement, the Town accepts such offer and the
following are hereby made part of the terms and conditions of this Agreement:

General. The Contractor shall become fully acquainted with the available
information related to the Services. The Contractor shall affirmatively request from
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3.2

3.3

the Town Representative and the Town such information that the Contractor, based
on the Contractor's professional experience, should reasonably expect is available
and which would be relevant to the performance of the Services. The Contractor
shall promptly inform the Town concerning ambiguities and uncertainties related to
the Contractor's performance that are not addressed by the Agreement. The
Contractor shal! provide all of the Services in a timely and professional manner. The
Contractor shall comply with all applicable federal, state and local laws, ordinances,
regulations, and resolutions.

Independent Contractor. The Contractor shall perform the Services as an
independent contractor and shall not be deemed by virtue of this Agreement to have
entered into any partnership, joint venture, employer/femployee or other relationship
with the Town. This Agreement does not require the Contractor to work exclusively
for the Town. This Agreement shall not be interpreted as the Town dictating or
directing the Contractor's performance or the time of performance beyond a
completion schedule and a range of mutually agreeable work hours, but shall be
interpreted as the Contractor's offer and Town acceptance of terms and conditions
for performance. The Contractor's business operations shall not be combined with
the Town by virtue of this Agreement, and the Town will not provide any training to
Contractor, its agents, or employees beyond that minimal level required for
performance of the Services. The Parties acknowledge that the Contractor may
require some assistance or direction from the Town in order for the Services to meet
the Town’s contractual expectations. Any provisions in this Agreement that may
appear to grant the Town the right to direct or control Contractor or the Services
shall be construed as Town plans or specifications regarding the Services.

Liability for Employment-Related Rights and Compensation. The Contractor shall be
solely responsible for all compensation, benefits, insurance and employment-related
rights of any person providing Services hereunder during the course of or arising or
accruing as a result of any employment, whether past or present, with the
Contractor, as well as all legal costs including attorney's fees incurred in the defense
of any conflict or legal action resulting from such employment or related to the
corporate amenities of such employment. The Contractor will comply with all laws,
regulations, municipal codes, and ordinances and other requirements and standards
applicable to the Contractor's employees, including, without limitation, federal and
state laws governing wages and overtime, equal employment, safety and health,
employees’ citizenship, withholdings, reports and record keeping. CONTRACTOR
ACKNOWLEDGES THAT NEITHER IT NOR ITS AGENTS OR EMPLOYEES ARE
ENTITLED TO UNEMPLOYMENT INSURANCE BENEFITS UNLESS
CONTRACTOR OR SOME ENTITY OTHER THAN THE TOWN PROVIDES SUCH
BENEFITS. CONTRACTOR FURTHER ACKNOWLEDGES THAT NEITHER IT
NOR ITS AGENTS OR EMPLOYEES ARE ENTITLED TO WORKERS’
COMPENSATION BENEFITS. CONTRACTOR ALSO ACKNOWLEDGES THAT IT
IS OBLIGATED TO PAY FEDERAL AND STATE INCOME TAX ON ANY MONEYS
EARNED OR PAID PURSUANT TO THIS AGREEMENT. To the maximum extent
permitted by law, Contractor waives all claims against the Town for any Employee
Benefits; the Contractor will defend the Town from any claim and will indemnify the
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3.4

3.5

3.6

3.7

Town against any liability for any Employee Benefits for the Contractor imposed on
the Town ; and the Contractor will reimburse the Town for any award, judgment, or
fine against the Town based on the position the Contractor was ever the Town 's
employee, and all attorneys’ fees and costs the Town reasonably incurs defending
itself against any such liability.

Interaction with Public. The Contractor recognizes that its conduct during the
performance of the Services hereunder reflects upon its reputation in the community
as well as upon the public perception of the Town. Therefore, the Contractor offers
and warrants to the Town that the Contractor, its agents and employees will conduct
all of their interactions with the citizens and the public relating to the performance of
the Services hereunder in such a manner as to provide customer service that
reflects positively upon its reputation and the Town's public image.

Subcontractors. The Parties recognize and agree that subcontractors may be
utilized by the Contractor for the performance of certain Services if and as described
more particularly in Exhibit A; however, the engagement or use of subcontractors
will not relieve or excuse the Contractor from performance of any obligations
imposed in accordance with this Agreement and Contractor shall remain solely
responsible for ensuring that any subcontractors engaged to perform Services
hereunder shall perform such Services in accordance with all terms and conditions
of this Agreement.

Standard of Performance. In performing the Services, the Contractor warrants that
it shall use that degree of care, skill, and professionalism ordinarily exercised under
similar circumstances by highly competent members of the same profession
practicing in the State of Colorado. The Contractor represents to the Town that the
Contractor is, and its employees or sub-contractors performing such Services are,
properly licensed and/or registered within the State of Colorado for the performance
of the Services (if licensure and/or registration is required by applicable law) and that
the Contractor and employees possess the skills, knowledge, and abilities to perform
the Services competently, timely, and professionally in accordance with this
Agreement. In addition, the Contractor warrants and represents that it will provide
the Services in accordance with more specific standards of performance as are
included within Exhibit A. The Contractor represents, covenants and agrees that
the Services will be provided to the Town free from any material errors. The
Contractor's failure to meet or exceed any of the foregoing standards and warranties
may be considered a material breach of this Agreement and may be grounds for
termination of the Agreement pursuant to Section 4.0 below, in addition to any other
remedies as provided in Section 9.0 below.

Review of Books and Records. The Contractor shall promptly comply with any
written Town request for the Town or any of its duly authorized representatives to
reasonably access and review any books, documents, papers, and records of the
Contractor that are pertinent to the Contractor's performance under this Agreement
for the purpose of the Town performing an audit, examination, or other review of the
Services.
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3.8

3.9

3.10

3.1

Licenses and Permits. The Contractor shall be responsible at the Contractor's
expense for obtaining, and maintaining in a valid and effective status, all licenses
and permits necessary to perform the Services unless specifically stated otherwise
in this Agreement.

Affirmative Action. The Contractor warrants that it will not discriminate against any
employee or applicant for employment because of race, color, religion, sex or
national origin. The Contractor warrants that it will take affirmative action to ensure
applicants are employed, and employees are treated during employment without
regard to their race, color, religion, sex or national origin. Such action shall include,
but not be limited to the following: employment, upgrading, demotion or transfer;
recruitment or recruitment advertising; layoff or termination; rates of pay or other
forms of compensation; and selection for training, including apprenticeship.

Employment of or Contracts with lllegal Aliens. The Contractor shall not knowingly
employ or contract with an illegal alien to perform work under this Agreement. The
Contractor shall not contract with a subcontractor that fails to certify that the
subcontractor does not knowingly employ or contract with any illegal aliens. By
entering into this Agreement, the Contractor cerlifies as of the date of this
Agreement that it does not knowingly employ or contract with an illegal alien who will
perform work under this contract for Services and that the Contractor will participate
in the e-verify program or department program in order to confirm the employment
eligibility of all employees who are newly hired for employment to perform work
under the public contract for services. The Contractor is prohibited from using either
the e-verify program or the department program procedures to undertake pre-
employment screening of job applicants while this Agreement is being performed. If
the Contractor obtains actual knowledge that a subcontractor performing work under
this Agreement knowingly employs or contracts with an illegal alien, the Contractor
shall be required to notify the subcontractor and the Town within three (3) days that
the Contractor has actual knowledge that a subcontractor is employing or
contracting with an illegal alien. The Contractor shall terminate the subcontract if
the subcontractor does not stop employing or contracting with the illegal alien within
three (3) days of receiving the notice regarding Contractor’s actual knowledge. The
Contractor shall not terminate the subcontract if, during such three (3) days, the
subcontractor provides information to establish that the subcontractor has not
knowingly employed or contracted with an illegal alien. The Contractor is required to
comply with any reasonable request made by the Department of Labor and
Employment made in the course of an investigation undertaken to determine
compliance with this provision and applicable state law. If the Contractor violates
this provision, the Town may terminate this Agreement, and the Contractor may be
liable for actual andf/or consequential damages incurred by the Town,
notwithstanding any limitation on such damages provided by such Agreement.

Duty to Warn. The Contractor agrees to call to the Town's attention errors in any
drawings, plans, sketches, instructions, information, requirements, procedures,
and/or other data supplied to the Contractor (by the Town or by any other party) that
it becomes aware of and believes may be unsuitable, improper, or inaccurate in a
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material way. However, the Contractor shall not independently verify the validity,
completeness or accuracy of such information unless included in the Services or
otherwise expressly engaged to do so by the Town.

4.0 TERM AND TERMINATION

4.1

4.2

4.3

Term. This Agreement shall be effective on the Insert Date day of 20Year at 12:01
a.m., (the "Effective Date"} and shall terminate at the earlier of the date on which all
obligations of the parties have been met (to include all Services have been
completed) or 11:59 p.m. on Insert Date, 20Year, or on a prior date of termination
as may be permitted by this Agreement; provided, however, that the Parties may
mutually agree in writing to extend the term of this Agreement, subject to annual
appropriation. Those provisions that survive termination, to include the
indemnification obligations and any warranty obligations, shall remain in effect past
termination.

Continuing Services Reguired. The Contractor shall perform the Services in
accordance with this Agreement commencing on the Effective Date until such
Services are terminated or suspended in accordance with this Agreement, The
Contractor shall not temporarily delay, postpone, or suspend the performance of the
Services without the written consent of the Town Council, Town Manager, the Town
Representative, or other Town employee expressly authorized in writing to direct the
Contractor's services.

Town Unilateral Termination. This Agreement may be terminated by the Town for
any or no reason upon written notice delivered to the Contractor at least ten (10)
days prior to termination. In the event of the Town's exercise of the right of
unilateral termination as provided by this paragraph:

A. Unless otherwise provided in any notice of termination, the Contractor shall
provide no further services in connection with this Agreement after receipt of a
notice of termination; and

B. Ali finished or unfinished documents, data, studies and reports prepared by the
Contractor pursuant to this Agreement shall be delivered by the Contractor to the
Town and shall become the property of the Town; and

C. The Contractor shall submit to the Town a final accounting and final invoice of
charges for all outstanding and unpaid Services and reimbursable expenses
performed prior to the Contractor's receipt of notice of termination and for any
services authorized to be performed by the notice of termination as provided by
Section 4.3(A) above. Such final accounting and final invoice shall be delivered to
the Town within thirty (30) days of the date of termination; thereafter, no other
invoice, bill, or other form of statement of charges owing to the Contractor shall be
submitted to or accepted by the Town.
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4.4

4.5

4.6

Termination for Non-Performance. Should a party to this Agreement fail to
materially perform in accordance with the terms and conditions of this Agreement,
this Agreement may be terminated by the performing party if the performing party
first provides written notice to the non-performing party which notice shall specify the
non-performance, provide both a demand to cure the non-performance and
reasonable time to cure the non-performance, and state a date upon which the
Agreement shall be terminated if there is a failure to timely cure the non-
performance. For purpose of this Section 4.4, “reasonable time” shall be not less
than five (5) business days. In the event of a failure to timely cure a non-
performance and upon the date of the resulting termination for non-performance, the
Contractor shall prepare a final accounting and final invoice of charges for all
performed but unpaid Services and authorized reimbursable expenses. Such final
accounting and final invoice shall be delivered to the Town within fifteen (15) days of
the date of termination; thereafter, no other invoice, bill, or other form of statement of
charges owing to the Contractor shall be submitted to or accepted by the Town.
Provided that notice of non-performance is provided in accordance with this Section
4.4, nothing in this Section 4.4 shall prevent, preclude, or limit any claim or action for
default or breach of contract resulting from non-performance by a Party.

Unilateral Suspension of Services. The Town may suspend the Contractor's
performance of the Services at the Town's discretion and for any reason by delivery
of written notice of suspension to the Contractor which notice shall state a specific
date of suspension. Upon receipt of such notice of suspension, the Contractor shall
immediately cease performance of the Services on the date of suspension except:
(1) as may be specifically authorized by the notice of suspension (e.g., to secure the
work area from damage due to weather or to complete a specific report or study); or
(2) for the submission of an invoice for Services performed prior to the date of
suspension in accordance with this Agreement.

Delivery of Notice of Termination. Any notice of termination permitted by this
Section 4.0 and its subsections shall be addressed to the person signing this
Agreement on behalf of either Town or Contractor at the address shown below or
such other address as either party may notify the other of and shall be deemed
given upon delivery if personally delivered, or forty-eight (48) hours after deposited
in the United States mail, postage prepaid, registered or certified mail, return receipt
requested.

5.0 INSURANCE

5.1

Insurance Generally. During the term of this Agreement, the Contractor shall obtain
and shall continuously maintain, at the Contractor's expense, insurance of the kind
and in the minimum amounts specified as follows by checking the appropriate
boxes:

[] The Contractor shall obtain and maintain the types, forms, and coverage(s) of
insurance deemed by the Contractor to be sufficient to meet or exceed the

Page 9 of 23



Contractor's minimum statutory and legal obligations arising under this
Agreement (“Contractor Insurance™); or

[] The Contractor shall secure and maintain the following (“Required Insurance”):

{3 Worker's Compensation insurance in the minimum amount required by
applicable law for all employees and other persons as may be required by
law. Such policy of insurance shall be endorsed to include the Town as a
Certificate Holder.

[] Comprehensive General Liability insurance with minimum combined single
limits of Dollars ($___ . ) each occurrence and of
Dollars ($ .__) aggregate. The policy shall be applicable
to all premises and all operations of the Contractor. The policy shall include
coverage for bodily injury, broad form property damage (including completed
operations), personal injury (including coverage for contractual and employee
acts), blanket contractual, independent contractors, products, and completed
operations. The policy shali contain a severability of interests provision.
Coverage shall be provided on an “occurrence” basis as opposed to a
“claims made” basis. Such insurance shall be endorsed to name the Town
as Certificate Holder and name the Town, and its elected officials, officers,
employees and agents as additional insured parties.

X[] Comprehensive Automobile Liability insurance with minimum combined
single limits for bodily injury and property damage of not less than $300,000
Dollars ($300,000) each occurrence with respect to each of the Contractor's
owned, hired and non-owned vehicles assigned to or used in performance of
the Services. The policy shall contain a severability of interests provision.
Such insurance coverage must extend to all levels of subcontractors. Such
coverage must include all automotive equipment used in the performance of
the Agreement, both on the work site and off the work site, and such
coverage shall include non-ownership and hired cars coverage. Such
insurance shall be endorsed to name the Town as Certificate Holder and
name the Town, and its elected officials, officers, employees and agents as
additional insured parties.

X[ Professional Liability (efrors and omissions) Insurance with a minimum
limit of coverage of _$1,000,000 Dollars ($1,000,000) per claim and annual
aggregate. Such policy of insurance shall be obtained and maintained for
one (1) year following completion of all Services under this Agreement. Such
policy of insurance shall be endorsed to include the Town as a Certificate
Holder.

The Required Insurance shall be procured and maintained with insurers with an A-
or better rating as determined by Best's Key Rating Guide. All Required Insurance
shall be continuously maintained to cover all liability, claims, demands, and other
obligations assumed by the Contractor.
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5.2

53

5.4

Additional Requirements for All Policies. In addition to specific requirements
imposed on insurance by this Section 5.0 and its subsections, insurance shall
conform to all of the following:

A. For both Contractor Insurance and Required Insurance, all policies of insurance
shall be primary insurance, and any insurance carried by the Town, its officers, or its
employees shall be excess and not contributory insurance to that provided by the
Contractor; provided, however, that the Town shall not be obligated o obtain or
maintain any insurance whatsoever for any claim, damage, or purpose arising from
or related to this Agreement and the Services. The Contractor shall not be an
insured party for any Town-obtained insurance policy or coverage.

B. For both Contractor Insurance and Required Insurance, the Contractor shall be
solely responsible for any deductible losses.

C. For Required Insurance, no policy of insurance shall contain any exclusion for
badily injury or property damage arising from completed operations.

D. For Required Insurance, every policy of insurance shall provide that the Town
will receive notice no less than thirty (30) days prior to any cancellation, termination,
or a material change in such policy or in the alternative, the Contractor shall provide
such notice as soon as reasonably practicable and in no event less than thirty (30)
days prior to any cancellation, termination, or a material change in such policy.

Failure to Obtain or Maintain Insurance. The Contractor's failure to obtain and
continuously maintain policies of insurance in accordance with this Section 5.0 and
its subsections shall not limit, prevent, preclude, excuse, or modify any liability,
claims, demands, or other obligations of the Contractor arising from performance or
non-performance of this Agreement. Failure on the part of the Contractor to obtain
and to continuously maintain policies providing the required coverage, conditions,
restrictions, notices, and minimum limits shall constitute a material breach of this
Agreement upon which the Town may immediately terminate this Agreement, or, at
its discretion, the Town may procure or renew any such policy or any extended
reporting period thereto and may pay any and all premiums in connection therewith,
and all monies so paid by the Town shall be repaid by Contractor to the Town
immediately upon demand by the Town, or at the Town's sole discretion, the Town
may offset the cost of the premiums against any monies due to the Contractor from
the Town pursuant to this Agreement.

Insurance Certificates. Prior to commencement of the Services, the Contractor shall
submit to the Town certificates of insurance for all Required Insurance. Insurance
limits, term of insurance, insured parties, and other information sufficient to
demonstrate conformance with this Section 5.0 and its subsections shall be
indicated on each certificate of insurance. Certificates of insurance shall reference
the Project Name as identified on the first page of this Agreement. The Town may
request and the Contractor shall provide within three (3) business days of such
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request a current certified copy of any policy of Required Insurance and any
endorsement of such policy. The Town may, at its election, withhold payment for
Services until the requested insurance policies are received and found to be in
accordance with the Agreement.

6.0 CLAIMS, INDEMNIFICATION, HOLD HARMLESS AND DEFENSE

6.1

6.2

6.3

Notices of Claim. A Party shall notify the other Party immediately and in writing in
the event that a Party learns of a third-party claim or an allegation of a third-party
claim arising or resulting from the Parties’ performance or failure to perform
pursuant to this Agreement. The Parties shall reasonably cooperate in sharing
information concerning potential claims.

Claims Challenging Town Law, Ordinance, Rule, or Policy/Procedure. In the event
any claim is asserted by a third-party against the Town and/or the Contractor
alleging that any law, statute, ordinance, rule or approved Town policy or procedure
is unlawful, unconstitutional or otherwise improper, then:

A. The Contractor shall not be entitled to and shall not defend such claim; and

B. The Town may, at its sole discretion, elect to defend, not defend, settle, confess,
compromise, or otherwise direct the manner in which such claim is addressed; and

C. The Contractor shall reasonably cooperate with the Town in any Town defense
of such claim ailthough the Contractor shall bear any cost or expense incurred by the
Contractor in such cooperation, including but not limited to the Contractor's cost and
expense incurred in consultation with its own legal counsel; and

D. Only if authorized by law and without waiving the provisions of the Colorado
Constitution or the Colorado Governmental Immunity Act, the Town shall indemnify
and hold Contractor harmless for any damages, liability, expenses, or court awards,
including costs and attorney's fees that are or may be awarded as a result of any
loss, injury or damage sustained or claimed to have been sustained by any third-
party, including but not limited to, any person, firm, partnership, or corporation, in
connection with or arising out of such claim.

Indemnification for Certain Claims. For any claim not within the scope of Section 6.2
above, Contractor expressly agrees to indemnify and hold harmless the Town, and
any of its council members, board members, commissioners, officials, officers,
agents, Contractors, attorneys, or employees from any and all damages, liability,
expenses, or court awards, including costs and attorney's fees that are or may be
awarded as a result of any loss, injury or damage sustained or claimed to have been
sustained by any third-party, including but not limited to, any person, firm,
partnership, or corporation, in connection with or arising out of any intentional,
reckless, negligent or tortious conduct, error, omission, or act of commission by
Contractor or any of its employees, agents, or others acting on Contractor's behalf in
performance of the Services. Nothing in this Agreement shall be construed as
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constituting a covenant, promise, or agreement by the Contractor to indemnify or
hold the Town, its elected officials, board members, commissioners, officials,
officers, agents, contractors, attorneys, or employees harmless for any negligence
solely attributable to the Town, its elected officials, boards, commissions, officials,
officers, agents, Contractors, attorneys, or employees. The Contractor's obligation
to indemnify pursuant to this Section shall survive the completion of the Services
and shall survive the termination of this Agreement.

Defense of Claims.

Claims Against Both the Town and Contractor. In the event any claim is asserted by
a third-party against both the Town and Contractor arising out of any Party's
performance of the Services which claim is not within the scope of Section 6.2
above, the Town shall be entitled to elect to defend such claim on behalf of both the
Town and Contractor subject to the provisions governing indemnification set forth in
this Section. In the event that the Town elects to defend such claim, the Town shall
consult with Contractor in such defense but the Town is entitled to exercise its
independent discretion in the manner of defense, including but not limited to the
selection of litigation counsel and the discretion to settle, confess, compromise, or
otherwise direct and dispose of any claim. In the event that the Town elects to
defend such claim, Contractor may at its own cost and expense elect to assume the
defense of Contractor, in which case Contractor shall bear its own attorneys’ fees,
costs, and expenses in such defense and such fees, costs, and expenses shall not
be subject to indemnification pursuant to this Section.

Claims Against Only One Party. In the event of any claim asserted by a third-party
against only one Party to this Agreement arising out of any Party's performance of
the Services which claim is not within the scope of Section 6.2 above, the Party shall
be entitled to elect to defend such claim on behalf of such Party subject to the
provisions governing indemnification set forth in this Section. Where appropriate,
the defending Party may also elect to join the other Party through third-party practice
or otherwise in accordance with the Colorado Rules of Civil Procedure or other
applicable rules, in which case the joined Party may defend such claim subject to
indemnification pursuant to this Section. In the event that a Party elects to intervene
voluntarily in any claim asserted against the other Party arising out of any Party's
performance of the Services or any claim that any law, statute, ordinance, rule or
approved Town policy or procedure is unlawful, unconstitutional or otherwise
improper, the intervening Party shall bear its own attorneys' fees, costs, and
expenses in such intervention and such fees, costs, and expenses shall not be
subject to indemnification pursuant to this Section.

7.0 RECORDS AND OWNERSHIP OF DOCUMENTS

7.1

Retention and Open Records Act Compliance. All records of the Contractor
related to the provision of Services hereunder, including public records as
defined in the Colorado Open Records Act (‘“CORA"), and records produced or
maintained in accordance with this Agreement, are to be retained and stored in
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7.2

7.3

7.4

accordance with the Town ‘s records retention and disposal policies. Those
records which constitute “public records™ under CORA are to be at the Town
offices or accessible and opened for public inspection in accordance with CORA
and Town policies. Public records requests for such records shall be processed
in accordance with Town policies. Contractor agrees to allow access by the
Town and the public to all documents subject to disclosure under applicable law.
Contractor's willful failure or refusal to comply with the provisions of this Section
shall result in the immediate termination of this Agreement by the Town . For
purposes of CORA, the Town Clerk is the custodian of all records produced or
created as a result of this Agreement. Nothing contained herein shall limit the
Contractor’s right to defend against disclosure of records alleged to be public.

Town's Right of Inspection. The Town shall have the right to request that the
Contractor provide to the Town a list of all records of the Contractor related to
the provision of Services hereunder retained by the Contractor in accordance
with this subsection and the storage location and method. Contractor agrees to
allow inspection at reasonable times by the Town of all documents and records
produced or maintained in accordance with this Agreement.

Ownership. Any work product, materials, and documents produced by the
Contractor pursuant to this Agreement shall become property of the Town of
Lyons upon delivery and shall not be made subject to any copyright unless
authorized by the Town. Other materials, methodology and proprietary work
used or provided by the Contractor to the Town not specifically created and
delivered pursuant to the Services outlined in this Agreement may be protected
by a copyright held by the Contractor and the Contractor reserves all rights
granted to it by any copyright. The Town shall not reproduce, sell, or otherwise
make copies of any copyrighted material, subject to the following exceptions: (1)
for exclusive use internally by Town staff and/for Town contractors; or (2)
pursuant to a request under the Colorado Open Records Act, C.R.S. § 24-72-
203, to the extent that such statute applies; or (3) pursuant to law, regulation, or
court order. The Contractor waives any right to prevent its name from being
used in connection with the Services.

Return of Records to Town. At the Town's request, upon expiration or
termination of this Agreement, all records of the Contractor related to the
provision of Services hereunder, including public records as defined in the
Colorado Open Records Act (“*CORA"), and records produced or maintained in
accordance with this Agreement, are to be returned to the Town in a reasonable
format and with an index as determined and requested by the Town.

8.0 FORCE MAJEURE

Neither the Contractor nor the Town shall be liable for any delay in, or failure of performance of,
any covenant or promise contained in this Agreement, nor shall any delay or failure constitute
default or give rise to any liability for damages if, and only to extent that, such delay or failure is
caused by “force majeure.” As used in this Agreement, “force majeure” means acts of God,
acts of the public enemy, acts of terrorism, unusually severe weather, fires, floods, epidemics,
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quarantines, strikes, labor disputes and freight embargoes, to the extent such events were not
the result of, or were not aggravated by, the acts or omissions of the non-performing or delayed

party.

9.0 REMEDIES

In addition to any other remedies provided for in this Agreement, and without limiting iis
remedies available at law, the Town may exercise the following remedial actions if the
Contractor substantially fails to perform the duties and obligations of this Agreement.
Substantial failure to perform the duties and obligations of this Agreement shall mean a
significant, insufficient, incorrect, or improper performance, activities or inactions by the
Contractor. The remedial actions include:

A.'Suspend the Contractor's performance pending necessary corrective action as
specified by the Town without the Contractor’'s entitlement to an adjustment in any charge,
fee, rate, price, cost, or schedule; and/or

B. Withhold payment to the Contractor until the necessary services or corrections in
performance are satisfactorily compieted; and/or

C. Deny payment for those services which have not been satisfactorily performed, and
which, due to circumstances caused by the Contractor, cannot be performed, or if
performed would be of no value to the Town ; and/or

D. Terminate this Agreement in accordance with this Agreement; and/or

E. [] Other remedies as may be provided by attached addendum or addenda.

The foregoing remedies are cumulative and the Town, in its sole discretion, may exercise
any or all of the remedies individually or simultaneously.

10.0 MISCELLANEOUS PROVISIONS

10.1  No Waiver of Rights. A waiver by any Party to this Agreement of the breach of
any term or provision of this Agreement shall not operate or be construed as a
waiver of any subsequent breach by either Party. The Town's approval or
acceptance of, or payment for, services shall not be construed to operate as a
waiver of any rights or benefits to be provided under this Agreement. No
covenant or term of this Agreement shall be deemed to be waived by the Town
except in writing signed by the Town Council or by a person expressly authorized
to sign such waiver, and any written waiver of a right shall not be construed to be
a waiver of any other right or to be a continuing waiver unless specifically stated.

10.2 No Waiver of Governmental Immunity. Nothing in this Agreement shall be
construed to waive, limit, or otherwise modify any governmental immunity that
may be available by law to the Town, its officials, employees, contractors, or
agents, or any other person acting on behalf of the Town and, in particular,
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10.3

10.4

10.5

10.6

10.7

governmental immunity afforded or available pursuant to the Colorado
Governmental Immunity Act, Title 24, Article 10 of the Colorado Revised
Statutes.

Binding Effect. The Parties agree that this Agreement, by its terms, shall be
binding upon the successors, heirs, legal representatives, and assigns; provided
that this Section 10.3 shall not authorize assignment.

No Third-party Beneficiaries. Nothing contained in this Agreement is intended to
or shall create a contractual relationship with, cause of action in favor of, or claim
for relief for, any third-party, including any agent, sub-consultant or sub-
contractor of Contractor. Absolutely no third-party beneficiaries are intended by
this Agreement. Any third-party receiving a benefit from this Agreement is an
incidental and unintended beneficiary only.

Article X, Section 20/TABOR. The Parties understand and acknowledge that the
Town is subject to Article X, § 20 of the Colorado Constitution ("TABOR"). The
Parties do not intend to violate the terms and requirements of TABOR by the
execution of this Agreement. It is understood and agreed that this Agreement
does not create a multi-fiscal year direct or indirect debt or obligation within the
meaning of TABOR and, therefore, notwithstanding anything in this Agreement
to the contrary, all payment obligations of the Town are expressly dependent and
conditioned upon the continuing availability of funds beyond the term of the
Town’'s current fiscal period ending upon the next succeeding December 31.
Financial obligations of the Town payable after the current fiscal year are
contingent upon funds for that purpose being appropriated, budgeted, and
otherwise made available in accordance with the rules, regulations, and
resolutions of Town of Centennial, and other applicable law. Upon the failure to
appropriate such funds, this Agreement shall be terminated.

Governing Law, Venue, and Enforcement. This Agreement shall be governed by
and interpreted according to the law of the State of Colorado. Venue for any
action arising under this Agreement shall be in the appropriate court for Boulder
County, Colorado. To reduce the cost of dispute resolution and to expedite the
resolution of disputes under this Agreement, the Parties hereby waive any and
all right either may have to request a jury trial in any civil action relating primarily
to the enforcement of this Agreement. The Parties agree that the rule that
ambiguities in a contract are to be construed against the drafting party shali not
apply to the interpretation of this Agreement. If there is any conflict between the
language of this Agreement and any exhibit or attachment, the language of this
Agreement shall govern.

Survival of Terms and Conditions. The Parties understand and agree that all
terms and conditions of the Agreement that require continued performance,
compliance, or effect beyond the termination date of the Agreement shall survive
such termination date and shall be enforceable in the event of a failure to
perform or comply.
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10.8

10.9

10.10

10.11

10.12

10.13

10.14

Assignment and Release. All or part of the rights, duties, obligations,
responsibilities, or benefits set forth in this Agreement shall not be assigned by
the Contractor without the express written consent of the Town. Any written
assignment shall expressly refer to this Agreement, specify the particular rights,
duties, obligations, responsibifities, or benefits so assigned, and shall not be
effective unless approved by the Town through the authorizing agent executing
this Agreement. No assignment shall release the Contractor from performance
of any duty, obligation, or responsibility unless such release is clearly expressed
in such written document of assignment.

Interpretation and Mutual Negotiation. It is the intent of the Parties that this
Agreement shall in all instances be interpreted to reflect the Contractor's status
as an independent contractor with the Town and that in no event shall this
Agreement be interpreted as establishing an employment relationship between
the Town and either Contractor or Contractor's employees, agents, or
representatives. The Parties agree that this Agreement is the result of mutual
negotiation between the Parties and that the Agreement shall not be construed
against the Town on grounds relating to drafting, revision, review, or
recommendation by any agent or representative of the Town . The Parties
further agree that ali warranties in this Agreement are made by the Contractor to
induce the Town to accept the Contractor's offer to enter into this Agreement
and have been incorporated into the Agreement at the Contractor's request.

Paragraph Capticns. The captions of the paragraphs and sections are set forth
only for the convenience and reference of the Parties and are not intended in
any way to define, limit or describe the scope or intent of this Agreement.

Agreement Controls. In the event a conflict exists between this Agreement and
any term in any exhibit attached or incorporated into this Agreement, the terms in
this Agreement shall supersede the terms in such exhibit.

Integration and Amendment. This Agreement represents the entire and
integrated agreement between the Town and the Contractor and supersedes all
prior negotiations, representations, or agreements, either written or oral. Any
amendments to this Agreement must be in writing and be signed by both the
Town and the Contractor.

Severability. Invalidation of any of the provisions of this Agreement or any
paragraph, sentence, clause, phrase, or word herein or the application thereof in
any given circumstance shall not affect the validity of any other provision of this
Agreement.

Incorporation of Exhibits. Unless otherwise stated in this Agreement, exhibits,

applications, or documents referenced in this Agreement shall be incorporated
into this Agreement for all purposes. In the event of a conflict between any
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incorporated exhibit and this Agreement, the provisions of this Agreement shall
govern and control.

10.15 Notices. Unless otherwise specifically required by a provision of this Agreement,
any notice required or permitted by this Agreement shall be in writing and shall
be deemed to have been sufficiently given for all purposes if sent by certified
mail or registered mail, postage and fees prepaid, addressed to the Party to
whom such notice is to be given at the address set forth below or at such other
address as has been previously furnished in writing, to the other Party. Such
notice shall be deemed to have been given when deposited in the United States
Mail properly addressed to the intended recipient.

If to the Town : If to Contractor:

Town Administrator Contractor's Name
Lyons Town Hall Contractor's Address
PO Box 49

432 5th Ave,
Lyons, CO 80540

With Copy to: With Copy to:
Town Attorney

Widner Michow & Cox LLP

13133 E. Arapahoe Road, Suite 100
Centennial, Colorado 80112

10.16 Counterparts. This Agreement may be executed in one or more counterparts,
each of which shall constitute an original and all of which shall constitute one and
the same document. [n addition, the Parties specifically acknowledge and agree
that electronic signatures shall be effective for all purposes, in accordance with
the provisions of the Uniform Electronic Transactions Act, Title 24, Article 71.3 of
the Colorado Revised Statutes.
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11.0 ATTACHMENTS

The following are attached to this Agreement for reference:
X[]  Contractor's Certificate(s) of Insurance
XOJ Contractor Proof of Professional Licensing
X Other, Certificate of Good Standing

12.0 AUTHORITY

The individuals executing this Agreement represent that they are expressly authorized to enter
into this Agreement on behalf of Town of Lyons and the Contractor and bind their respective
entities.

REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK-SIGNATURE PAGE FOLLOWS
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THIS AGREEMENT is executed and made effective as provided above.
TOWN OF LYONS, COLORADO:
Approval by Town Board of Trustees

Not Required
By:

Mayor or Mayor Pro Tem

Approval by Town Administrator
ATTEST: [l Not Required
By:

Victoria Simonsen, Town Administrator
Debra K. Anthony Town Clerk

APPROVED AS TO FORM (Exciuding
Exhibits)
[]  Not Required

For Town Attorney's Office
CONTRACTOR:
By:g , 7‘
Printed name: James D. Taylor
Its: Front Range Appraisal, LLC
STATE OF )
COUNTY OF ) ss.
The foregoing Disaster Recovery Services Agreement was acknowledged before me this day of
, 2015, by as of

Witness my hand and official seal.

My commission expires:

Notary Public
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(Required for all contracts {C.R.S. § 8-40-202(2)(b}{(IV)))
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EXHIBIT A
SCOPE OF SERVICES

Commercial Appraisals
The Town of Lyons is requesting appraisal services for the following four commercial sites:

1. Longmont Water Treatment Plant Site — two adjacent properties (north of highway and south of
highway)

South Site — 4652 Ute HWY, Parcel #120320100009, 3.33 acres

North Site — 4651 Ute HWY, Parcel #120320100013, 6.45 acres

2. Vasquez Site — two adjacent properties
4170 Ute HWY, Parcel #120320200018, .42 acre
4168 Ute HWY

3. Gwynne Property — one property
4602 Highland Dr., Parcel #120320100018, 3.8 acres

4. McCain Property — one properly
431 4" Ave., Parcel #120318416011

These appraisals will be in a narrative format and will reflect the current market value “AS IS". The

intended use of these appraisals is for the potential purchase of properties for residential and commercial
uses. Two sites (Vasquez and McCain} have been previously annexed and are currently within the Town
Limits of Lyons. The remaining two sites {Longmont Water Treatment Plant and Gwynne) are currently in
the jurisdiction of Boulder County. If purchased, these two sites would need to be annexed into the Town.

The anticipated timeline for completion of the appraisals is as follows:
September 1 — Longmont Water Treatment Plant Site

September 15 — Vasquez Site

October 15 ~ Gwynne and McCain Properties

Page 22 of 23



EXHIBIT B
COMPENSATION

1. Lonamont Watler Treatment Plant Site — two adjacent properties (north of highway and south of
highway)

South Site — 4652 Ute HWY, Parcel #120320100009, 3.33 acres

North Site — 4651 Ute HWY, Parcel #120320100013, 6.45 acres

Fee: $3,500

2. Vasguez Site ~ two adjacent properties
4170 Ute HWY, Parcel #120320200018, .42 acre
4168 Ute HWY

Fee: $3,500

3. Gwynne Property — one property
4602 Highland Dr., Parcel #120320100018, 3.8 acres

Fee: $3,500

4. McCain Property — one property
431 4% Ave., Parcel #120318416011

Fee: $3,500

Page 23 of 23



ATTACHMENT B
COMMUNITY DEVELOPMENT BLOCK GRANT DISASTER RECOVERY
(“CDBG-DR”) FUNDS PROGRAM REQUIREMENTS

The work or services under the contract with the Town of Lyons {“Town™) to which this Attachment B is attached
(“Agreement”) is/are funded in whole or in part through State of Colorade Community Development Block Grant
Disaster Recovery Program (“CDBG-DR") funds, which require compliance with all the provisions contained in this
Attachment B to the Agreement and all other applicable Federal and State laws and regulations. The provisions
below are incorporated into and made part of the Agreement, If the Agreement is between the Town and the
“Consultant,” the term “Contractor” as used herein shall mean the “Consultant.”

1.0 PROVISIONS REQUIRED BY LAW DEEMED INSERTED: Each and every provision of

law and clause required by law to be inserted in this Agreement shall be deemed 1o be inserted herein and the
Agreement shall be read and enforced as though it were included herein, and if through mistake or otherwise any
provision is not inserted, or is not correctly inserted, then upon the application of either party the Agreement shall
forthwith be physically amended to make such insertion or correction,

2.0 AGREEMENT TO EXECUTE OTHER REQUIRED DOCUMENTS: Contractor and all

subcontractors, by entering into the Agreement, understand and agree that funding for the Work is provided under
federal and/or state programs with specific contracting requirements. To the extent any such requirement is not
otherwise set forth herein, Contractor agrees to execute such amendments or further agreements as may be necessary
to ensure that the Town funding for the Work is provided.

3.0 NOTICE OF STATE AND FEDERAL REPORTING REQUIREMENTS AND
REGULATIONS: The work or services funded under the Agreement are funded in whole or in part through State
of Colorado Community Development Block Grant Disaster Recovery Program (“*CDBG-DR”) funds, which require
compliance with certain financial, payroll, employment and performance reporting provisions, to include without
limitation the regulations set forth in 24 CFR Part 570, the Community Development Block Grant (CDBG)
Program Regulations. It is important that the Contractor is aware of these reporting requirements, as the Town may
require and the Contractor agrees to provide all information, documentation, and other reporting in order to satisfy
reporting requirements to the State of Colorado which, in turn, will enable the State of Colorado to satisfy federal
reporting requirements. Failure of Contractor ar any subcontractor or subconsultant to provide required data or
information to ensure compliance with these reporting requirements is a material breach of the Agreement.

4.0 RECORDS AND RETENTION: The Contractor agrees to maintain such records and follow
such procedures as may be required under the CDBG-DR Program and any such procedures as the Town may
prescribe. In general, such records will include information pertaining to the Agreement, obligations and
unobligated balances, assets and liabilities, outlays, equal opportunity, labor standards (as appropriate), and
performance.

All such records and all other records pertinent to the Agreement and work or services performed thereunder shall
be retained by the Contractor for a period of three years afier final audit of the Town’s CDBG-DR project, unless a
longer period is required to resolve audit findings or litigation. In such cases, the Town shall request a longer period
of record retention.

5.0 ACCESS TO RECORDS AND SITE WHERE APPROPRIATE: The Town and other
authorized representatives of the state and federal government shall have access to any books, documents, papers
and records of the Contractor which are directly pertinent to the Agreement for the purpose of making audit,
examination, excerpts, and transcriptions. The Contractor agrees to provide the Town, the State of Colorado, the
federal agencies with interest in the Agreement or any of the activities undertaken pursuant thereto, or their
authorized representatives access to construction or other work sites, if any, pertaining to the work being completed
under this Agreement.

6.0 AUDIT: The Town, the State Auditor, and HUD or their delegates shall have the right to review
and menitor the financial and other components of the work and services provided and undertaken as part of the
CDBG-DR project and the Agreement, by whatever legal and reasonable means are deemed expedient by the Town,
the State Auditor and HUD.

7.0 COMPLIANCE WITH LAWS AND INDEMNIFICATION: The Agreement is funded in
l



whole or in part with CDBG funds through the Town’s Community Development Block Grant Program as
administered by the Colorado Division of Local Government, Department of Local Affairs and/or with funds
administered by the Division of Homeland Security and Emergency Management in the Department of Public
Safety. Contractor shall comply with those regulations and restrictions normally associated with federally-funded
programs and any other requirements that the state may prescribe, whether or not herein recited. The Contractor
shall comply with all applicable laws, ordinances and codes of the state and local government. Contractor shall
indemnify and hold the Town, its officials, agents, and employees, harmless with respect to any damages arising or
alleged to arise from any act performed by Contractor or which should have been performed by Contractor tort in
performing any of the obligations under the Agreement.

8.0 TITLE VI OF THE CIVIL RIGHTS ACT OF 1964: Contractor shall comply with Title VI of
the Civil Rights Act of 1964, which provides that no person shall, on the grounds of race, color, creed, religion, sex
or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination
under any program or aclivity receiving federal financial assistance.

9.0 SECTION 109 OF THE HOUSING AND COMMUNITY DEVELOPMENT ACT OF 1974:
Contractor shall comply with Section 109 of the Housing and Community Development Act of 1974, which
provides that no person in the United States shall on the grounds of race, color, creed, religion, sex or national origin
be excluded from participation in, be denied benefits of, or be subjected to discrimination under any program or
activity funded in whole or in part with funds made available under this title.

100  AGE DISCRIMINATION ACT OF 1975, AS AMENDED: Contractor shall comply with the
Age Discrimination Act of 1975, as amended, which provides that no person shall be excluded from participation,
denied program benefits, or subjected to discrimination on the basis of age under any program or activity receiving
federal funding assistance. (42 U.S5.C. 610 et. seq.)

1.0 SECTION 504 OF THE REHABILITATION ACT OF 1973, AS AMENDED: Contractor
shall comply with Section 504 of the Rehabilitation Act of 1973, as amended, which provides that No otherwise
qualified individual shall, solely by reason or his or her disability, be excluded from participation (including
employment), denied program benefits, or subjected to discrimination under any program or activity receiving
Federal funds. (29 U.S.C. 794)

120 AMERICANS WITH DISABILITIES ACT OF 1990: Contractor or Consultant shall comply
with Public Law 101-336, Americans with Disabilities Act of 1990 which provides, subject to such Act, that no
qualified individual with a disability shall, by reason of such disability, be excluded from participation in or be
denied the benefits of the services, programs, or activities of a public entity, or be subjected to discrimination by any
such entity.

13.0 SECTION 3 OF THE HOUSING AND COMMUNITY DEVELOPMENT ACT OF 1968
COMPLIANCE:

1. The work or services to be performed or provided under this Agreement is subject to the requirements
of Section 3 of the Housing and Urban Development Act of 1968, as amended, 12 U.S.C. 1701y,
which requires that, to the grealest extent feasible, opportunities for training and employment be given
lower-income residents of the project area; and contracts for work in connection with the project be
awarded to business concerns which are located in, or owned in substantial part, by persons residing in
the area of the project.

2. Contractor shall comply with the provisions of said Section 3 and the regulations issued pursuant
thereto by the Secretary of HUD set forth in 24 CFR 133, and all applicable rules and orders of HUD
and CTED issued thereunder prior to the execution of this Agreement. Both the Town and the
Contractor certify and agree that they are under no contractual or other disability that would prevent
them from complying with these provisions.

3. Contractor will send to each labor organization or representative of workers with which they have a
collective bargaining agreement or other contract or understanding, if any, a notice advising the said
labor organization or workers’ representative of their commitments under this Section 3 clause and
shall post copies of the notice in conspicuous places available to employees and applicants for
employment or training.



4. Contractor will include this Section 3 clause in every subcontract for work in connection with the
Agreement and will, al the direction of the Town, take appropriate action pursuant to the subcontract
upon a finding that the subcontractor is in violation of regulations issued by the Secretary of HUD, 24
CFR Part 135. Contractor ar Consultant will not subcontract with any subconiractor where it has
notice or knowledge that the latter has been found in violation of regulations under 24 CFR Part 135
and will not let any subcontract, unless the subcontractor has first provided it with a preliminary
statement of ability to comply with the requirements of these regulations,

5. Compliance with the provisions of Section 3, the regulations set forth in 24 CFR Part 135, and all
applicable rules and orders of HUD and CTED issued hereunder prior to the execution of the
Agreement, shall be a condition of the federal financial assistance provided to the project contemplated
by the Agreement. Failure to fulfill these requirements may subject the Town, its consultants and
subcontractors, its successors and assigneds to those sanctions specified by the grant or loan agreement
or contract through which federal assistance is provided, and to such sanctions as are specified by 24
CFR Part 135,

14.0 PROTECTION OF LIVES AND HEALTH: The Contractor shall exercise proper precaution at
all times for the protection of persons and property and shall be responsible for all damages to persons or property,
either on or ofT the sile, which occur as a result of his prosecution of the work. The safety provisions of applicable
laws and building and construction codes, in addition to specific safety and health regulations described by Chapter
X111, Bureau of Labor Standards, Department of Labor, Part 1518, Safety and Health Regulations for Construction,
as outlined in the Federal Register, Volume No. 75, Saturday, April 17, 1971, Title 29 - LABOR, shall be observed
and the Contractor shall take or cause to be taken, such additional safety and health measures as the Town may
determine to be reasonably necessary.

15.0 INTEREST OF MEMBERS OF OR DELEGATE TO CONGRESS: No members of or
Delegate to Congress shall be admitted to any share or part of this Contract or to any benefit that may arise
therefrom, but this provision shall not be construed to extend to this Contract if made with a corporation for its
general benefit.

16.0 OTHER PROHIBITED INTERESTS: No official of the Town who is authorized in such
capacity and on behalf of the Town to negotiate, make, accept or approve, or to take part in negotiating, making,
accepting, or approving any architectural, engineering, inspection, construction or material supply contract or any
subcontract in connection with the construction of the project, if for construction, shall become directly or indirectly
interested personally in the Agreement or in any part hereof. No officer, employee, architect, attorney, engineer or
inspector of or for the Town who is authorized in such capacity and on behalf of the Town to exercise any
legislative, executive, supervisory or other similar functions in connection with the construction of the project, if for
construction, shall become directly or indirectly interested personally in the Agreement or in any part thereof, any
material supply contract, subcontract, insurance contract, or any other contract pertaining to the project.

170 ARCHITECTURAL BARRIERS:. All design specifications for the construction of any
building or residence shall provide access to the physically handicapped in accordance with the Architectural
Barriers Act of 1968; the American With Disabilities Act of 1990 (28 CRF Part 36), and Colorado Revise Statue,
CRS 9-5-101 10 112.

18.0 GOVERNMENT-WIDE RESTRICTION ON LOBBYING: CDBG funds shall not be used to
influence or attempt to influence federal officials. Disclosure forms must be filed when non-CDBG funds are used
for such purposes. Certification of compliance by the state to include the certification language in grant awards it
makes to units of general local government is required at all tiers and the Town and Contractor, if required, shall
certify accordingly as imposed by Section 1352, Title 31, U.S. Code. Any person who fails to file the required
certification shall be subject to civil penalty of not fess than $10,000 and not more than $100,000 for each failure.

190 EMPLOYMENT OF CERTAIN PERSONS PROHIBITED: No person under the age of
sixteen years and no person who, at the time, is serving sentence in a penal or correctional institution shall be
employed on the work covered in this Agreement.

20.0 COPELAND ANTI-KICKBACK ACT (44 C.F.R. SECTION 13.36(i)(4)):



(a) Contractor. The Contractor shall comply with 18 U.S.C. § 874, 40 U.S.C. § 3145, and
the requirements of 29 C.F.R. pt. 3 as may be applicable, which are incorporated by reference into this
contract.

{b) Subcontracts. The Contractor or subcontractor shall insert in any subcontracts the clause
in subparagraph (1) above and such other clauses as the Town, or the State may by appropriate instructions
require, and also a clavse requiring the subcontractors to include these clauses in any lower tier
subcontracts. The prime Contractor shall be responsible for the compliance by any subcontractor or lower
tier subcontractor with all of these Contract clauses.

(c) Breach. A breach of the subparagraph contract clauses (1) or (2) above may be grounds
for termination of the Contract, and for debarment as a contractor and subcontractor as provided in 29
C.F.R §5.12,

21.0 PUBLIC CONTRACT FOR SERVICES - EMPLOYMENT ELIGIBILITY

VERIFICATION: In accordance with C.R.5. 8-17.5-101 and 102, the Contractor certifies through execution of
this Agreement that it will not knowingly employ or contract with an illegal alien who will perform work under this
Agreement .

(a) The Contractor will participate in the E-Verify Program, the employment verification
program established by the Colorado Department of Labor and Employment, in order 1o confirm the
employment eligibility of all employees who are newly hired for employment to perform work under this
Agreement.

(b) The Contractor shall notify the owner and the Colorado Department of Labor and
Employment of its participation in the employment verification program.

{c) The Contractor shall not enter into a contract with a subcontractor that fails to certify to
the contractor that the subcontractor shall not knowingly employ or contract with an illegal alien 1o perform
work under this Agreement or use ecither the E-Verify Program or Colorado Department of Labor and
Employment verification program procedures 1o undertake pre-employment screening of job applicants
while the Agreement is being performed.

(d) If the Contractor obtains actual knowledge that a subcontractor knowingly employs or
contracts with an illegal alien, the Contractor is required to:

n Notify the subcontractor and the Department of Local Affairs within three days of
obtaining actual knowledge of the employment or contract with an illegal alien.

(2) Terminate the subcontract if within three days of receiving the notice the subcontractor
does not stop employing or contracting with the illegal alien unless, during such three
days, the subcontractor provides information that it did not knowingly employ or contract
with an illegal alien.

(3) Comply with any reasonable request by the Colorado Department of Labor and
Employment in the course of an investigation pursuant to authority established pursuant
to C.R.S. §8-17.5-102(5)(a).

{e) The Department of Local Affairs or the Owner may terminate this Agreement for any
violation of this provision and the Contractor shall be liable for actual and consequential damages to the
Department of Local Affairs and the Owner,

220 QUESTIONS CONCERNING CERTAIN FEDERAL STATUTES AND REGULATIONS:

All questions arising under this Agreement which relate to the application or interpretation of (a) the Copeland
Anti-Kickback Act, (b) the Contract Work Hours and Safety Standards Act, (c¢) the Davis-Bacon Act, (d) the
regulations issued by the Secretary of Labor, United States Department of Labor, pursuant to said Acts, or (e) the
labor standards provisions of any other pertinent Federal statute, shalt be referred through the Town and to the
Secretary of Labor, United States Department of Labor, for said Secretary’s appropriate ruling or interpretation
which shall be authoritative and may be relied upon for the purposes of this Agreement .
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23.0 SUBCONTRACTS: The Contractor will insert or cause to be included in any subcontract
covering any of the work or services covered by this Agreement the Federal Labor Standards Provisions contained
herein and such other clauses as the Department of Housing and Urban Development or Colorado Department of
Local Affairs may, by instructions require, and also a clause requiring the subcontractors to include these clauses in
any lower tier subcontracts which they may enter into, together with a clause requiring this insertion in any further
subcontracts that may in turn be made.

24.0 CERTIFICATION OF COMPLIANCE WITH AIR AND WATER ACTS: (Applicable to
Federally assisted construction contracts and related subcontracts exceeding $100,000). During the performance of
this Agreement, the Contractor and all subcontractors shall comply with the requirements of the Clean Air Act, as
amended, 42 USC 1857 et. seq., the Federal Water Pollution Control Act, as amended, 33 USC 1251 el. seq., and the
regulations of the Environmental Protection Agency with respect thereto, at 40 CFR 15, as amended. In addition to
the foregoing requirements, all nonexempt contractors and subcontractors shall furnish to the Town, the following:

(a) A stipulation by the contractor or subcontractors, that any facility to be utilized in the
performance of any nonexempt contract or subcontract, is not listed on the List of Violating Facilities
issued by the Environmental Protection Agency (EPA) pursuant to 40 CFR 15.20.

{b) Agreement by the Contractor to comply with all the requirements of Section 114 of the
Clean Air Act, as amended, (42 USC 1857c-8) and Section 308 of the Federal Water Pollution Control
Act, as amended, (33 USC 1318) relating to inspection, monitoring, entry, reports and information, as well
as all other requirements specified in said Section 114 and Section 308, and all regulations and guidelines
issued thereunder.

(c) A stipulation that as a condition for the award of the Agreement, prompt notice will be given of
any notification received from the Director, Office of Federal Activities, EPA, indicating that a facility
utilized, or to be utilized for the Agreement, is under consideration to be listed on the EPA List of Violating
Facilities.

(d) Agreement by the Contractor that he will include, or cause to be included, the criteria and
requirements in Paragraph (a) through (d) of this section in every nonexempt subcontract and requiring that
the Contractor will take such action as the Government may direct as a means of enforcing such provisions.

250 EMPLOYMENT PRACTICES: The Contracior (1) shall, to the greatest extent practicable,
follow hiring and employment practices for work on the project which will provide new job opportunities for the
unemployed and underemployed, and (2) shall insert or cause to be inserted the same provision in each construction
subcontract.

26.0 EQUAL EMPLOYMENT OPPORTUNITY: During the performance of this Agreement, the
Contractor agrees as follows:

{a) The Contractor will not discriminate against any employee or applicant for employment
because of race, color, religion, sex or national origin. The Contractor will take affirmative action to ensure
that applicants are employed, and that employees are treated during employment without regard to their
race, color, religion, sex or national origin. Such action shall include, but not be limited to, the following:
Employment, upgrading, demotion or transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and selection for training, including
apprenticeship. The Contractor agrees to post in conspicuous places, available to employees and applicants
for employment, notices to be provided setting forth the provisions of this nondiscrimination clause.

(b) The Contractor will, in all solicitations or advertisements for employees placed by or on
behalf of the Contractor, state that all qualified applicants will receive considerations for employment
without regard to race, color, religion, sex, or national origin.

{c) The Contractor will send to each labor union or representative of workers with which he
has a collective bargaining agreement or other contract or understanding, a notice to be provided advising
the said labor union or workers' representatives of the Contractor's commitments under this section, and
shall post copies of the notice in conspicuous places available to employees and applicants for employment.
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(d) The Contractor will comply with all provisions of Executive Order 11246 of September
24, 1965, and of the rules, regulations, and relevant orders of the Secretary of Labor.

(e) The Contractor will furnish all information and reports required by Executive Order
11246 of September 24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or pursuant
thereto, and will permit access to his books, records, and accounts by the administering agency and the
Secretary of Labor for purposes of investigation to ascertain compliance with such rules, regulations, and
orders.

f In the event of the Contractor's noncompliance with the nondiscrimination clauses of this
contract or with any of the said rules, regulations, or orders, this contract may be canceled, terminated, or
suspended in whole or in part and the Contractor may be declared ineligible for further Government
contracts or federally assisted construction contracts in accordance with procedures authorized in Executive
Order 11246 of September 24, 1965, and such other sanctions may be imposed and remedies invoked as
provided in Executive Order 11246 of September 24, 1965, or by rule, regulation, or order of the Secretary
of Labor, or as otherwise provided by law.

(g) The Contractor will include the portion of the sentence immediately preceding
subparagraph (1) and the provisions of subparagraphs (1) through (7) in every subcontract or purchase
order unless exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant to section
204 of Executive Order 11246 of September 24, 1965, so that such provisions will be binding upon each
subcontractor or vendor. The Contractor will take such action with respect 1o any subcontract or purchase
order as the administering agency may direct as a means of enforcing such provisions, including sanctions
for noncompliance: Provided, however, That in the event a Contractor becomes involved in, or is
threatened with, litigation with a subcontractor or vendor as a result of such direction by the administering
agency the Contractor may request the United States to enter into such litigation 1o protect the interests of
the United States.”

27.0 SUBCONTRACTING WITH SMALL AND MINORITY FIRMS, WOMEN'S BUSINESS
ENTERPRISE, AND LABOR SURPLUS AREA FIRMS: The Contractor shall take the foliowing steps to
ensure that, whenever possible, subcontracts are awarded to small business firms, minority firms, women's business
enterprises, and labor surplus area firms:

(a) Placing qualified small and minority businesses and women's business enterprises on
solicitation lists;

{b) Ensuring that small and minority businesses and women’s business enterprises are solicited
whenever they are potential sources;

(c) Dividing total requirements, when economically feasible, into smaller tasks or quantities to
permit maximum participation by small and minority businesses and women’s business enterprises;

(d) Establishing delivery schedules, where the requirements of the contract permit, which
encourage participation by small and minority businesses and women'’s business enterprises; and

(e) Using the services and assistance of the U.S. Small Business Administration, the Minority
Business Development Agency of the U.S. Department of Commerce, and State and local governmental
small business agencies.

28,0 BREACH OF FEDERAL LABOR STANDARDS PROVISIONS; CONTRACT
TERMINATION; DEBARMENT: Contractor shall comply with the Federal Labor Standards provisions
contained in Section 35.0. A breach of Section 23.0, ths Section and/or any of the Federal Labor Standards
Provisions attached hereto or as may be in effect, may be grounds for termination of the Agreement , and for
debarment as provided in 29 CFR 5.6. In addition to the causes for termination of this Apreement as herein
elsewhere set forth, the Town reserves the right to terminate this Agreement if the Contractor or any subcontractor
whose subcontract covers any of the work covered by this Agreement shall breach any of the Federal Labor
Standards Provisions.




290 CLAIMS AND DISPUTES PERTAINING TO WAGE RATES: Claims and disputes
pertaining to wage rates or to classifications of laborers and mechanics employed upon the work covered by this
Agreement shall be promptly reported by the Contractor in writing to the Town for referral to the Secretary of
Labor, United States Department of Labor, whose decision shall be final with respect thereto.

300 PAYROLLS AND BASIC PAYROLL RECORDS OF CONTRACTOR AND
SUBCONTRACTORS: In accordance with the Federal Labor Standards set forth in Section  hereof, Contractor
and each subcontractor shall prepare his payrolls on forms satisfactory to and in accordance with instructions to be
furnished by the Town. The Contraclor shall submit weekly to the Town certified copies of all payrolls of the
Contractor and of the subcontractors, it being understood that the Contractor shall be responsible for the submission
of copies of payrolls of all subcontractors. Each such payroll shall contain the "Weekly Statement of Compliance"
set forth in Section 3.3 of Title 29, Code of Federal Regulations and all other requirements of the Federal Labor
Standards Provisions set forth in Section 35.00f this Attachment. The Town requires that payrolls and basic payroll
records of the Contractor and each subcomtractor covering all laborers and mechanics employed upon the work
covered by this Agreement shall be maintained during the course of the work and preserved for a period of 5 years
thereafter. Such payrolls and basic payroll records shall contain the information required by Federal Labor
Standards provisions.

310 SPECIFIC COVERAGE OF CERTAIN TYPES OF WORK BY EMPLOYEES: The
transporting of materials and supplies to or from the site of the Project or Program to which this Agreement pertains
by the employees of the Contractor or of any subcontractor, and the manufacturing or furnishing of materials,
articles, supplies, or equipment on the site of the Project or Program to which this Agreement pertains by persons
employed by the Contractor or by any subcontractor, shall, for the purposes of this Agreement , and without limiting
the generality of the foregoing provisions of this Agreement , be deemed 1o be work to which the Federal Labor
Standards Provisions are applicable.

320 DAVIS BACON/PREVAILING WAGES: Contractor/Subcontractor is responsible for
determining the applicable prevatling wage requirements pertaining to Contractor/Subcontractor’s Work and will
strictly comply with the requirements. Contractot/Subcontractor will keep complete and accurate records containing
the name, address, the occupational title or titles for the work performed, the rate of pay, daily and weekly hours
worked for each occupational title, deductions made, and actual wages paid for work performed by each worker.
Linless provided with specific documentations, Subcontractor will submit a Statement of Compliance, and a
reasonable number of certified copies of current payroll records on the forms required with each request for
payment. Receipt of the information will be a condition precedent to making any payments to the Subcontractor.

33.00 UNDERPAYMENT OF WAGES OR SALARIES: In case of underpayment of wages by the
Contractor or by any subcontractor to laborers or mechanics emplayed by the Contractor or subcontractor upon the
work covered by this Agreement, the Town, in addition to such other rights as may be afforded it under the
Agreement shall withhold from the Contractor, out of any payments due the Contractor, so much thereof as the
Town may consider necessary to pay such laborers or mechanics the full amount of ages required by this
Agreement. The amount so withheld may be disbursed by the Town for and on account of the Contractor or the
subcontractor (as may be appropriate), to the respective laborers or mechanics to whom the same is due or on their
behalf to plans, funds, or programs for any type of fringe benefit prescribed in the applicable wage determination.

34.0 SUSPENSION AND DEBARMENT: This Section applies if this Agreement/Contract or
any subcontract awarded hereunder is for a “covered transaction” to include:

(a) This Contract or any subcontract awarded hereunder is awarded in the amount of at least $25,000,
or

(b) This Contract or any subcontract awarded hereunder requires the approval of a federal agency,

regardless of amount.

A, If this Contract or any subcontract awarded hereunder is a covered transaction for purposes of 2 C.F.R.
pt. 180 and 2 C.F.R. pt. 3000, the Contractor is required to verify that none of the Contractor or any
subcontractor as the case may be, its principals (defined at 2 C.F.R. § 180.995), or its affiliates
(defined at 2 C.F.R. § 180.905) are excluded (defined at 2 C.F.R. § 180.940) or disqualified (defined at
2 C.F.R. § 180.935). By signing this Agreement, the Contractor certifies, to the best of its knowledge
and belief, that it and its principals:



(1) are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily
excluded from covered transactions by a federal department or agency;

(2) have not within a five-year period preceding this Agreement had one or more public transactions
(federal, State or local) terminated for cause or default; and

(3) have not within a five-year period preceding this proposal been convicted of or had a civil
judgment rendered against them for {a) the commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or performing a public (federal, State or local)
transaction or contract under public transaction, or (b) violation of federal or State antitrust
statutes or commission of embezzlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, or receiving stolen property

The Contractor must comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C and
must include a requirement to comply with these regulations in any lower tier covered transaction it
enters into.

This certification is a material representation of fact relied upon by the Town. If it is later determined
that the Contractor did not comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C, in
addition to remedies available to the State of Colorado and the Town), the Federal Government may
pursue available remedies, including but not limited to suspension and/or debarment,

The Contractor agrees to comply with the requirements of 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt.
3000, subpart C throughout the period of this Contract. The Contractor further agrees to include a
provision requiring such compliance in its lower tier covered transactions.”



350 FEDERAL LABOR STANDARDS
PROVISIONS

U.S. Department of Housing and Urban Development

Applicability

The Project or Program to which the construction work
covered by this contract pertains is being assisted by the
United States of America and the following Federal Labor
Standards Provisicns are included in this Coniract
pursuant lo the provisions applicable to such Federal
assistance.

A. 1. (i) Minimum Wages. All laborers and mechanics
employed or working upon the site of the work, will be paid
unconditionally and nol less often than once a week, and
without subsequent deduction or rebate on any account
{except such payroll deductions as are permitied by
regulations issued by the Secretary of Labor under the
Copeland Act (28 CFR Part 3), the full amount of wages
and bona fide fringe benefils {or cash equivalents thereof)
due at time of payment compuled al rates not less than
those contained in the wage determination of the
Secretary of Labor which is attached hereto and made a
part hereof, regardless of any contractual relationship
which may be alleged to exist between the contractor and
such laborers and mechanics. Contributions made or
costs reasonably anticipated for bona fide fringe benefits
under Section I{b){2) of the Davis-Bacon Act on behalf of
laborers or mechanics are considered wages paid to such
labaorers or mechanics, subject to the provisions of 29 CFR
5.5(a)(1)(iv); also, regular contributions made or costs
incurred for more than a weekly period (but not less often
than quarterly) under plans, funds, or pragrams, which
cover the particular weekly period, are deemed to be
constructively made or incurred during such weekly period.
Such laborers and mechanics shafl be paid the appropriale
wage rale and fringe benefils on the wage determination
for the classification of work actually performed. without
regard to skill, except as provided in 29 CFR 5.5(a)(4).
Laborers or mechanics perdorming work in more than one
classification may be compensaled at the rate specified for
each classification for the time actually worked therein;
Provided, That the employer's payroll records accurately
set forth the time spent in each classification in which
work is performed. The wage determination (including any
additional classification and wage rates conformed under
29 CFR §.5(a)(1)(i) and the Davis-Bacon poster (WH-
1321) shall be posted at all times by the contractor and its
subcontractors af the site of the work in a prominent and
accessible, place where it can be easily seen by the
WOrHErs.

{ii) {a} Any class of laborers or mechanics which is not
listed in the wage determination and which is to be
employed under the contract shall be classified in
conformance with the wage determination, HUD shall
approve an additional classification and wage rate and
fringe benefits therefor only when the following criteria
have been met:

{1) The work to be peformed by the ctassification
requested is not performed by a classification in the wage
determination; and

{2} The classification Is utilized in the area by the
construction industry; and

{3} The proposed wage rate, including any bona fide

fringe benefits, bears a reasonable relationship to the
wage rates contained in the wage determination.

b) If the contractor and the taborers and mechanics to be
employed in the classification (if known), or their
representatives, and HUD or its designee agree on the
ctasstfication and wage rate (including the amount
designated for fringe benefits where appropriate), a report
of the action taken shall be sent by HUD or its designee to
the Administrator of the Wage and Hour Division,
Employment Standards Administration, U.S. Depariment of
Labor, Washington, D.C. 20210. The Administrator, or an
authorized representalive, will approve, modify, or
disapprove every additional classification action within 30
days of receipt and so advise HUD or its designee or will
notify HUD or its designee within the 30-day period that
additional lime is necessary. (Approved by the Office of
Management and Budget under OMB control number 1215-
0140.)

{c) In the event the contractor, the laborers or mechanics
{o be employed in the classification or their
representalives, and HUD or its designee do nof agree on
the proposed classification and wage rate (including the
amount designaled for fringe benefits, where appropriate).
HUD or its designee shall refer the questions, including
the views of all inlerested parties and the recommendation
of HUD or its designee, 1o the Administrator for
determination. The Administrator, or an autharized
representative, will issue a determination within 30 days of
receipt and so advise HUD or its designee or will notify
HUD or its designee within the 30-day pericd that
additional time is necessary. (Approved by the Office of
Management and Budget under OMB Control Number
4215-0140)

{d) The wage rate {including fringe benefits where
appropriate) determined pursuant to subparagraphs
(1)(i}(b} or {c) of this paragraph, shall be paid to all
workers performing work in the classification under this
coniract from the first day on which work is performed in
the classification.

{iil) Whenever the minimum wage rate prescribed in the
contract for a class of laborers or mechanics includes a
fringe benefit which is not expressed as an hourly rate, the
contractor shall either pay the benefit as stated in the
wage determination or shall pay another bona fide fringe
benefit or an houdy cash equivalent thereof,

{iv) If the contracior does not make paymentis fo a trustee
or other third person, the contractor may consider as part
of the wages of any laborer or mechanic the amount of any
cosls reasonably anticipated in providing bona fide fringe
benefits under a plan or program, Provided, That the
Secretary of Labor has found, upon the written request of
the contractor, that the applicable standards of the Davis-
Bacon Act have been met. The Secretary of Labor may
require the contractor to set aside in a separate account
assels for the meetling of obligations under the plan or
pragram, (Approved by the Office of Management and
Budget under OMB Control Number 1215-0140.)

2. Withholding. HUD or its designee shall upon its own
action or upon written request of an authorized
representative of the Department of Labor withhold or
cause to be withheld from the contractor under this
contract or any other Federal contract with the same prime
contractor, or any other Federally-assisted contract
subject to Davis-Bacon prevailing wage requirements,
which is held by the same prime contractor so much of the
accrued payments or advances as may be considered
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necessary to pay laborers and mechanics, including
apprenlices, trainees and helpers, employed by the
contractor or any subcontractor the full amount of wages
required by the contract In the event of failure 1o pay any
laberer or mechanic, including any apprentice, trainee or
helper, employed or working on the site of the work, all or
part of the wages required by the contract, HUD or its
designee may, after written notice to the contractor,
sponsor, applicant, or owner, take such action as may be
necessary to cause the suspension of any further
payment, advance, or guarantee of funds until such
violations have ceased. HUD or its designee may, after
written notice to the contractor, disburse such amounts
withheld for and on account of the contractor or
subcontractor to the respective employees to whom they
are due. The Comptroller General shall make such
disbursements in the case of direct Davis-Bacon Act
contracts.

3. (i) Payrolls and baslc records. Payrolls and basic
records relaling thereto shall be maintained by the
contractor during the course of the work preserved for a
period of three years thereafter for all laborers and
mechanics warking at the site of the work. Such records
shall contain the name, address, and social security
number of each such worker, his or her comect
classification, hourly rates of wages paid {including rales
of contributions or costs anticipated for bona fide fringe
benefits or cash equivalents thereof of the types described
in Section I{b)(2)(B) of the Davis-bacon Act), daily and
weekly number of hours worked, deduclions made and
aclual wages paid. Whenever the Secretary of Labor has
found under 28 CFR 5.5 (a)(1)(iv) that the wages of any
laborer or mechanic include the amount of any costs
reasonably anticipated in providing benefits under a plan
or program described in Section I(b){2)(B) of the Davis-
Bacan Acl, the contractor shall maintain records which
show thal the commitment to provide such benefils is
enforceable, that the plan or program is financially
responsible, and that the plan or program has been
communicated in writing o the laborers or mechanics
affected, and records which show the costs anticipated or
the actual cost incurred in providing such benefils.
Contractors employing apprentices or trainees under
approved programs shall maintain written evidence of the
registration of apprenticeship programs and certificalion of
trainee programs, the registration of the apprentices and
trainees, and the ratios and wage rates prescribed in the
applicable programs. (Approved by the Office of
Management and Budget under OMB Control Numbers
1215-0140 and 1215-0017.)

(if) (@) The contractor shall submit weekly for each week
in which any contract work is performed a copy of all
payrolls to HUD or its designee if the agency is a pariy to
the contract, but if the agency is not such a party, the
contractor will submit the payrolls to the applicant
sponsor, or owner, as the case may be, for transmission to
HUD or its designee. The payrolls submitted sha!l set out
accuralely and completely all of the informalion required
lo be maintained under 29 CFR 5.5(a)(3)(i) except that full
social security numbers and home addresses shall not be
included on weekly transmittals. Instead the payrolls shall
only need to include an individually identifying number for
each employee (e.g.. the last four digits of the employee's
social security number). The required weekly payroll
information may be submitted in any form desired.
Opticnal Form WH-347 is available for this purpose from

the Wage and Hour Division Web site at

http /iwww dol goviesatvhdformsMwh347instr hin or s
successor site. The prime contractor is responsible for
the submission of copies of payrolls by all subcontractors.
Contractors and subcontractors shall maintain the full
social security number and current address of each
covered worker, and shall provide them upon request to
HUD or its designee if the agency is a party lo the
contract, but if the agency is not such a party, the
contractor will submit the payrolls to the applicant
sponsor, or owner, as the case may be, for iransmission to
HUD or its designee, the contractor, or the Wage and Hour
Division of the Depariment of Labor for purposes of an
investigation or audit of compliance with prevailing wage
requirements. I is not a violation of this subparagraph for
a prime contractor to require a subcontractor to provide
addresses and social security numbers fo the prime
contractor for its own records, without weekly submission
to HUD or its designee. (Approved by the Office of
Management and Budget under OM8 Control Number
1215-0149.)

(b) Each payroll submitied shall be accompanied by a
“Statement of Compliance,” signed by the contractor or
subcontractor or his or her agent who pays or supervises
the payment of the persons employed under the contract
and shall cerlify the following:

{1) That the payrol! for the payroll period contains the
information required to be provided under 29 CFR 5.5
(a)(3)(ii), the appropriate Information is being maintained
under 29 CFR 5.5(a)(3)(i), and that such information is
correct and complete;

Previous editions are obsolele

{2) That each laborer or mechanic {including each helper,
apprentice, and trainee) employed on the contract during
the payroll period has been paid the full weekly wages
earned, without rebate, either directly or indirectly, and
that no deductions have been made either directly or
indirectly from the full wages earned, other than
permissible deductions as set forth in 29 CFR Part 3;

(3) That each laborer or mechanic has been paid not less
than the applicable wage rates and fringe benefits or cash
equivalents for the classification of work performed, as
specified in the applicable wage determination
incorporated into the contracl.

(¢) The weekly submission of a properly executed
certification set forth on the reverse side of Optional Form
WH-347 shall salisfy the requirement for submission of the
“Statement of Compliance” required by subparagraph
A.3.(i)(b},

{d) The falsification of any of the above certifications may
subject the contractor or subcontractor o civil or criminal
prosecution under Section 1001 of Title 18 and Section
231 of Titte 31 of the United States Code.

{iii) The contractor or subcontractor shall make the
records required under subparagraph A.3.{i) available for
inspection, copying, or transcription by authorized
representatives of HUD or its designee or the Department
of Labor, and shall permit such representatives to
interview employees during working hours on the job, If
the contractor or subcontractor fails to submit the required
records or to make them available, HUD or its designee
may, afier written notice to the contractor, sponsor,
applicant or owner, take such action as may be necessary
to cause the suspension of any further payment, advance,
or guarantee of funds. Furthermore, failure to submit the
required records upon request or to make such records
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available may be grounds for debarment action pursuant to
29 CFR 5.12.

4. Apprentices and Trainees.

{i} Apprentices. Apprentices will be permitted to work at
less than the predelemined rate for the work they
performed when they are employed pursuant to and
individually registered in a bona fide apprenticeship
program registered with the U.S. Depariment of Labor,
Employment and Training Administration, Office of
Apprenticeship Training, Employer and Labor Services, or
with a Stale Apprenticeship Agency recognized by the
Office, or if a person is employed in his or her first 90
days of probationary employment as an apprentice in such
an apprenticeship program, who is not Individually
registered in the program, but who has been certified by
the Office of Apprenticeship Training, Employer and Labor
Services or a Stale Apprenticeship Agency (where
appropriate) lo be eligible for probalionary employment as
an apprentice. The allowable ratio of apprentices to
journeymen on the job site in any craft classification shall
not be grealer than the ratio permitted to the contractor as
to the entire work force under the registered program. Any
worker listed on a payroll at an apprentice wage rate, who
is not registerad or otherwise employed as stated above,
shall be paid not less than the applicable wage rate on the
wage determination for the classification of work actually
performed. In addition, any apprentice performing work on
lhe job site in excess of the ratio permitted under the
registered program shall be paid not less than the
applicable wage rale on the wage determination for the
work actually performed. Where a contractor is performing
construction on a project in a locality other than that in
which its program is registered, the ratios and wage rales
(expressed in percentages of the journeyman's hourly
rale} specified in the contractor's or subcontractor’s
registered program shall be observed. Every apprentice
must be paid at not less than the rate specified In the
registered program for the apprentice’s level of progress,
expressed as a percentage of the journeymen hourly rate
specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance
with the provisions of the apprenticeship program. If the
apprenticeship program does not specify fringe benefits,
apprentices must be paid the full amount of fringe benefits
listed on the wage determination for the applicable
classification. If the Administrator determines that a
different practice prevails for the applicable apprentice
classification, fringes shall be paid in accordance with that
determination. In the event the Office of Apprenticeship
Training, Employer and Labor Services, or a State
Apprenticeship Agency recognized by the Office,
withdraws approva! of an apprenticeship program, the
contractor will no longer be permitted to utilize
apprentices at less than the applicable predetermined rate
far the work performed unti! an acceptable program is
approved.

(li) Traineas. Except as provided in 29 CFR 5.16,
trainees will not be permitted to work at less than the
predetermined rate for the work performed unless they are
employed pursuant *.lo and individually registered in a
program which has received prior approval, evidenced by
formal certification by the U.S. Depariment of Labor,
Employment and Training Administration. The ratio of
trainees to journeymen on the job site shall not be greater
than permitied under the plan approved by the
Employment and Training Administration. Every trainee

must be paid at not tess than the rate specified in the
approved program for the trainee's level of progress.
expressed as a percentage of the journeyman hourly rate
specified in the applicable wage detemmination. Trainees
shall be paid fringe benefils in accordance with the
provisions of the trainee program. if the frainee program
does not mention fringe benefits, trainees shall be paid
the full amount of fringe benefits listed on the wage
determination unless the Administrator of the Wage and
Hour Division determines that there is an apprenticeship
program associated with the corresponding journeyman
wage rale on the wage delermination which provides for
less than full fringe benefits for apprentices. Any
employee listed on the payroll at a trainee rate who is not
registered and participating in a tralning pfan approved by
Previous editions are obsolete

the Employment and Training Administration shall be paid
not less than the applicable wage rate on the wage
determination for the work actually performed. In addition,
any trainee performing work on the job site in excess of
the ratio permitted under the registered program shall be
paid not less than the applicable wage rate on the wage
determination for the work actually perfonmed. In the
eveni the Employment and Training Administration
withdraws approval of a training program, the contractor
will no longer be permitled to utilize trainees at less than
the applicable predetermined rate for the work performed
until an acceplable program Is approved

(1ii) Equal employment opportunity. The utilization of
apprenlices, trainees and journeymen under 29 CFR Part 5
shall be in conformity with the equal employment
opporiunity requirements of Executive Order 11246, as
amended, and 29 CFR Part 30.

5. Compliance with Copeland Act requirements. The
contractor shall comply with the requirements of 29 CFR
Part 3 which are incorporated by reference in this contract
6. Subcontracts. The contractor or subcontractor will
insert in any subcontracts the clauses contained in
subparagraphs 1 through 11 in this paragraph A and such
other clauses as HUD or its designee may by appropriate
instructions require, and a copy of the applicable
prevailing wage decision, and alsc a clause requiring the
subcontractors to include these clauses in any lower lier
subcontracts. The prime contractor shall be responsible
for the compliance by any subcontractor or lower tier
subcontractor with all the contract clauses in this
paragraph,

7. Contract termination; debarmant. A breach of the
contract clauses in 29 CFR 5§ 5 may be grounds for
termination of the contract and for debarment as a
contraclor and a subcontraclor as provided in 29 CFR
5.12.

8. Compliance with Davis-Bacon and Related Act Requirements,

All rulings and interpretations of the Davis-Bacen and
Related Acts contained in 29 CFR Parts 1, 3, and 5 are
herein incorporated by reference in this contract

9. Disputes concerning labor standards. Disputes
arising out of the labor standards provisions of this
contract shall not be subject to the general disputes
clause of this contract. Such disputes shall be resolved in
accordance with the procedures of the Department of
Labor set forth in 29 CFR Parts 5, 6, and 7. Disputes
within the meaning of this clause Include dispules between
the contractor {or any of its subcontractors) and HUD or
its designee, the U.S. Department of Labor, or the
employees or their representatives.
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